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Foreword

In this the 214th year of the independence of Vermont and the
200th year of statehood, the publication of the work of the Council of
Censors is a fitting tribute to Vermont, its history, and its Constitution.
The Council's records are the last major unpublished source of
Vermont constitutional materials, and their publication has been long
overdue. Paul Gilles and Gregory Sanford have done a remarkable
(and gargantuan) job in editing this volume. No hour was too early, no
.reference too remote, for their diligent, careful eyes.

That the Council's work has gone unnoticed and unheralded is &
function of lack of access to the basic sources. A complete set of its
journals and addresses has never been published, or even available in
a single location. That there are lawyers and students of Vermont
history who are unaware of the Council of Censors is one of the small
embarrassments of our age.

With this publication, the Council's strong opinions on legislation,
enforcement of the laws, and the development of the three branches of
Vermont state government are at last available to a general readership.
Pertiaps more importantly, the Council's discussions of its proposals of
amendment to the Vermont Censtitution may now be used to find the
meaning of the amendments made to our constitutions from 1777 to
1870. Make no mistake about them, the Councillors of Censors were
the framers of our constitutions for eighty-five years. It was their
foresight that gave us the separation of powers clause, the Vermont
Senate, and presaged proportional representation of the Vermont
House and Senate. They were early supporters of women's rights, and
a progressive force in helping Vermonters recognize the changes they
had to make to survive in the post-revolutionary period. While the
Councillors were often politically conservative, they were never naive 10
the needs of Vermont or the Council's own role as challenger of the
established order.

After reviewing these pages, readers might agree that our own times
would benefit from a revival of the Council of Censors. While the court
has taken over the judicial review function on individual cases and
controversies, no formal institution in Vermont succeeds as well as the
Council did in seeing and understanding the direction of pur laws or the
evolution of the legislative, executive and judicial branches of our
government.

The Vermont Constitution has never seemed so critical to our
freedom as it does today. There may have been years when its light
was dimmed by neglect or the competing illumination of the federal
constitution, but as Vermonters have turned away from Washington to
find solutions to their deepest problems, the Vermont Constitution has
taken on new meaning as a source of inspiration and jurisprudence.
The records of the Council of Censors are an essential reference, in
support of this new constitutional vitality, and a legacy of the
Vermonters who gave this state its heart.

James H. Douglas, Secretary of State

July 4, 1991.






Preface

The Council of Censors, meeting thirteen times between 1785 and
1869, never intended its work to be compiled and published in a single
volume; in fact, in its early years, the Council never published its
journals. Even once the journals were published, beginning in 1813,
the Councils revised and edited these minutes prior to publication.
Unedited minutes, the deliberations of the committees, and draft
committee reports were neither published nor preserved.

There was simply no well-developed idea of journals as public
records, and the early secretaries of the Council and the first
Constitutional Conventions kept their copies of the journals as private
property, after using them to prepare drafts of constitutions or
addresses.! The Councils addresses were published beginning in
1786. Directed to the "People of the State of Vermont,” their purpose
was to describe and defend the Council's actions and proposals to
citizens and government officials. The addresses helped citizens
understand the rationale and impact of any proposed constitutional
amendment so they could instruct their delegates to the Constitutional
Convention.

In this work, which includes all known journals and address of the
Council, we have tried to place the Council in the context of its time
and place, legally, politically, and historically. We have traced the
responses of the legislature and the courts to the Council’s resolutions
and censures. We have also followed the Council's proposals of
amendments to the Constitutional Conventions to show what passed
and what was rejected? We have included, as appendices, short
biographical sketches of the Censors and an annotated Vermont
Constitution showing its origins and the proposals of the Council of
Censors. This volume is not meant to be an historical analysis of the
Council or its time. That analysis will come from others, perhaps
spurred by the publication of this volume.

Our objective is to make the work of the Council of Censors
accessible to the reader. Reading and rereading the journals and
addresses has made us fond of the Censors, their eccentricities and
small vices. Their words are sometimes extraordinarily inspiring,
sometimes awkward and uncertain. Taken as a whole the journals

'No journals were published for the Councils of 1785, 1792, 1799 or
1806. This volume contains the first publication of the journals of the
Councils of 1786 and 1792; the journals for 1799 and 1808 have been lost.
There is no journal for the Conventions of 1777 or 1786, and the journal of
the Convention of 1793 is available only through happenstance. See page
134 for the story of its discovery in 1877 in Council Bluffs, lowa. No
Constitutional Convention was called in 1799, 1806 and 1862, s0 no
convention journals were made in those years.

We rejected the idea of publishing the journals of the Constitutional
Conventions as a companion volume since they are generally devoid of
debate or discussion.
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reveal the social, economic, and political forces that helped shape
Vermont from the end of the Revolutionary War to 1870, when the
Council was abolished, and beyond, deep into our own times. The
journals also offer insights on the application of the Vermont
Constitution to legislation and executive acts.

We began this work over five years ago with little editorial
experience, an uncertain agenda for the scope of its content, and the
constant companionship of correspondence, telephone calls, and visits
which mark our daily responsibilities as public servants. The trial of
putting this volume together has taught us to be patient and to know
our limits. Some of these are amply demonstrated in the pages that
follow.

Above all else, we lament our failure to find a greater cache of
original sources. From those originals we have located, we can sense
the depth of loss that has occurred. Consider, for instance, the 1785
Address. In the Vermont Room of the State Library we found the
original, initial draft of the Address. The original contained many
paragraphs excised from the published version, including a previously-
unknown proposal to censure the Executive Council for finding a
certain Azariah Rude guilty of inimical conduct against the United
States of America in 1778, and fining him thirty pounds for this
offense.’ The Council did not know Mr. Rude or his crime, but it did
know that the Executive Council was in no respect competent under
the Vermont Constitution to hold trials and fine people for violating the
law.

The censure of the Executive Council for what it did to Mr. Rude is
missing from the final version of the journals and addresses. There is
much more in the draft than appears in the published version, and we
have no way of knowing whether the editing was done by the people
responsible for its publication or the Council as a whole, since we do
not have the journal for that year. Working in Vermont history,
however, the sadness that accompanies awareness of the loss of
original sources is commonplace. Dwelling on the loss is ineffectual.
We would prefer to herald what is available, in spite of the ravages of
acidic paper, uncaring hands, or the belief that journals and drafts are
private documents, and that is what we hope we have done by editing
and publishing the journals and addresses of the Council of Censors.

This book is a product of many hands. In the early stages of
preparation, the text had to be typed into the computer and proofed,
including a complete reading aloud. Julie Cox Bressor, Marjorie
Strong, Tim Tomasi, David Nevin, and Peter Nevin participated in this
fabor. Later, the hunt for references began, and among those involved

‘Governor and Council |, 206-8. For a transcription of the changes we
found in the draft Address, see page 785.
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in this glorious work were Glenn Howland, Esg., Kristina Bielenberg,
Esqg., Andrew Ward, Esq., Bill Smith and Kristine Crawiord. Paul
Donovan, Marjerie Zunder, and others on the staff of the Vermont State
Library, and Barney Bloom and the staff of the Vermomnt Histerical
Society Library were of invaluable assistance to us in tracking down
references and citations. Kathy White and Susy Lehoux shared in the
typing and tracking. Christie Carter helped review the Index. Tod
Parks displayed remarkable patience with our computer demands.

On a more historical note, we could not have completed the work
without those indomitable Vermonters who came before us in these
fields, including E.P. Walton, Franklin Dewart, Mary Greene Nye,
Walter Hill Crockett, Edward Hoyt, Allen Soule, and John A. Williams.

Secretary of State James H. Douglas supported and encouraged
our work as part of his consistent efforts to make government records
maore accessible to the public.

The demanding presence of Samuel Hand, Professor of History at
the University of Vermont, never left us comfortable, even as this goes
to press. The thought of what Sam would think or say has improved
this work considerably.

The renewed enthusiasm of the Vermont Judiciary in the Vermont
Constitution triggered us to begin this project, particularly the opinions
of Judge Frank Mahady, Justice Thomas Hayes, and Justice William
Hill. Justice Hill was an early supporter of the project and is a loyal
friend of the Council of Censors, and it is to him we dedicate this work.






Introduction

"[Tihis council, as watchmen upon the walls of the political safety and
ha;lapiness of the people of the state of Vermont, view, with deep concern . .

Shortly after Vermont declared itself in a state of nature in January
of 1777, Vermont received a copy of the 1776 Pennsylvania Constity-
tion, sent to the people by a friend named Thomas Young. Vermont
borrowed heavily from the document in the design of its first
Constitution, including its provision for a Council of Censors?

As established in Section 43 of the Vermont Constitution of 1777,
the Council of Censors, a body of thirteen men elected every seven
years for a one year term, was designed as a check upon government.
It was a mechanism through which the people could periodically review
the actions of their elected and appointed officials. To fulfill its duties
the Constitution granted the Council the power to enquire: (1) "whether
the legislative and executive branches of government had performed
their duty as guardians of the people, or assumed to themselves, or
exercised, other or greater powers than they are entitled to by the
constitution;” (2) “whether the public taxes have been justly laid and
collected in all parts of this Commonwealth;" (3) "in what manner the
public monies have been disposed of;" and {4) "whether the laws have
been duly executed." The Constitution of 1786 added an additional
and clarifying field of inquiry: "whether the constitution has been
preserved inviolate in every part, during the [ast septenary (including
the year of their service)."

To fulfill these duties, the Constitution gave the Council rather
limited powers. It could exercise the "power to pass public
censures--to order impeachments, and to recommend to the legislature
the repealing such laws, as appear to them to have been enacted
contrary to the principles of the constitution." Neither able to repeal
laws nor reverse executive decisions, it was principally an advisory
body whose authority came from its position and its persuasiveness,
and the publicity it gave to its censures.

The final and perhaps most critical of the Council's responsibilities

"The 1813 Council of Censors, winding up to deliver a censure of
unconstitutional activity. See page 203.

*For mere on Young see the headnote for the 1777 Constitution on page
1. Vermont copied Pennsylvania's ideas on a Council of Censors with only
minor changes; most notably Vermont had thiteen councillors elected at
large, while Pennsylvania had at least two councillors from every city and
county. lis council first met in November of 1783, and formally issued its
report in August of the following year, concluding that no convention was
necessary. In 1789, a new constitutional convention was called and
abolished the 1776 Pennsylvania constitution, including its experiment with a
council of censors. Lewis Hamilton Meader, The Council of Censors (The
Historical Society of Brown University: Providence, 1888).
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was "to call a Convention, to meet within two years after their sitting, if
there appears to them an absolute necessity of amending any article of
this constitution which may be defective--explaining such as may be
thought not clearly expressed, and of adding such as are necessary for
the preservation of the rights and happiness of the people.” Of the
thirteen Councils, ten called Conventions to consider amendments to
the Vermont Constitution.

In all, the Councils objected to at least sixty-three acts of legislation.
Of these, the legislature responded to thirty-six acts by amendment or
repeal of the offensive provisions. The Council exercised its right of
objection far more in its early years. Later Councils beheved the
judicial branch was more capable of providing that service’  Indeed,
the exercise of judicial review by an independent judiciary was one of
the Council's greatest legacies.

We can thank the Council of Censors for its work in changing the
course of legislation. By its words and resolutions, the Council is
responsible for the repeal of the laws requiring all taxpayers to support
the gospel, the meeting house, and the first settled minister; for ending
the practice of adopting special acts relieving individuals of their debts
or granting them immunity from prosecution for a period of years; for
eliminating the practice of punishing offenders of serious crimes with
maiming or branding; and for taking the legislature out of the business
of holding trials and hearing appeals.

The results of its resolutions on public taxes are not as direct, as
changes in legislative policy sometimes tock many years and multiple
councils of censors to achieve. Still, the resulis include the
requirement that property be appraised at its f{rue value, the
abandonment of the faculty tax on incomes of professionals, the end of
tax assessments by the acre, and the repudiation of tax exemptions for
railroad corporations.

The Counci! seldom found much to say about the results of its
mandate to investigate the digposition of public monies. If the Council
had an effect here, it was in forcing public officials, particularly county
officers such as sheriffs and state’'s attorneys, to take more care with
their fees and recordkeeping.

In response to the Council's inquiries into whether laws had been
duly executed, the legislature frequently changed the law to increase
the penalty, as it did with the law on hawking and peddling in 1821, or
to change the program, as it did in 1856 in response to the Council's
strong words criticizing it for failing to appoint a state school
superintendent.  The executive branch seldom responded to the
Council; the dialogue, when there was one, was between the Council

*See page 498, for instance, relating to the issue of whether the law

authorizing the !:censmg of innkeepers and retailers for the sale of spiritous
liquor was constitutional or not. .



xiii

of Censors and the legislature, and most changes came as a result of
that relationship.

The ten Councils that called Constitutional Conventions proposed a
much larger number of changes to the Vermont Constitution than were
actually adopted, although measuring the Council's success in numbers
alone is not entirely fair. The proposals that led to the adoption of the
Constitution of 1786 made government more representative and less
democratic, as in the additions of "in a legal way,” "by their legal
Representafives,” and "in a constitutional manner” that were sprinkled
in Chapter 1;* added the speech and debate and separation of powers
clauses; and strengthened the role of the judiciary.

More of the amendments proposed by the Council in 1782 were
rejected by the Convention than adopted. The Preamble was
expunged, a four year residency reguirement for candidates for
Governor added, and changes were made to reflect the new status of
Vermont as a member of the United States, but overall the changes
were minor and undramatic compared to the amendments of 1786.

The remaining eight Councils offered 107 proposals to amend the
Vermont Constitution, twenty-six of which were adopted. The 1834,
1848 and 1869 Councils were the most effective using this measure of
its success. R

What makes many of the Council's constitutional proposals
fascinating is the number of times they were offered. These recurring
proposals, and the responses of the constitutional conventions, provide
insights into the evolution of Vermont government and political theory.
Consider, for instance, the epic struggle to bring proportional
representation to Vermont. In 1792, the Council of Censors first
proposed a Senate, consisting of nine members, apportioned by county
based on a rough standard of population, guaranteeing each county at
least one senator. In 1813, the Council proposed a Senate composed
on two members for each county over 7,000 in population and one
member for those of 7,000 or less. The 1820 Council wanted to
change the Executive Council into a co-ordinate body, elected by
proportionally-designed districts. The 1827 Council's proposal for a
Senate consisted of twenty-eight members, with the Constitution
assigning the number of members initially and a decennial
reapporticnment foliowing each census. On the fifth try, following the
proposals made by the 1834-35 Council, the Constitutional Convention
of 1836 finally adopted a thirty-man Senate by a vote of 116 to 113.

Even then, the debate over proportional representation did not end.

‘For an excellent study of the first Council of Censor as a reactionary
institution, see Richard H. Coutant, "The First Two Councils of Censors: A
New Perspective on the Making of the Vermont Constitution,” (unpublished
thesis, Vermont Law School, 19886).



Xiv

In 1848 and 1855 the Councils proposed a more direct apportionment
of the Senate by population, and in 1862 the subject was on the
agenda at the time the Council decided to adjourn without makmg any
formal proposal.

Apportionment of the House received no less attentlon from the
Council throughout its history. The idea was first proposed in 1785,
and renewed in 1820, 1841, 1848, 1855, and preliminarily in 1862, and
while the plan never became law untii 1965, after the federal court
forced the issue, the idea never seemed to go away. Indeed, the
close parallels between some of the Council proposals and the plan
finally adopted in 1965 are striking. Even the Council of Censors,
elected at large throughout its life, was a fit subject for proposais to
have it chosen by proportionally-equal districts in 1820 and 1868.

The Constitution had left the design of the Constitutional Convention
undefined. Until 1834, no Council considered abandoning the one
town-one vote rule that applied to the House of Representatives for the
Convention.  From 1834 to 1855 proportional representation for
conventions was discussed. In 1855 the Council tried to implement
such a plan, much to the horror of the legislature and the Convention
itself. Torn by the conviction that it was impropetly constituted, the
Convention of 1857 adjourned without voting on particular proposals of
amendment. The offense was so great that it likely ensured the end of
the Council of Censors by 1870.

Proportional representation was not the only area in which the
Council demonstrated its concern about the nature of representation.
The remarkable support in the 1869 Council for an amendment
guaranteeing universal suffrage for all residents, regardiess of sex, was
rejected by the Convention of 1870 by a vote of 1 to 223. Yet the
Council did not shy away from proposing it. Proposing what its
members felt would improve the Constitution and the State was the
duty of the Council, even when that meant its proposals would be
regarded as unpopular or out of the mainstream.

Councils were as concerned with legislative power as they were
with legislative representation.  Again, a npersistent Council effort
lluminates the evolution of an issue of government, in this case the
separation of powers.

The Vermont Constitution was silent on the powers of the judiciary
in relation to legislative acts, but required the Council of Censors "to
recommend to the legislature the repealing such laws as appear to
them to have been enacted contrary to the constitution.”  The
legislature usually responded to the Council's recommendation except
when they involved private acts.

The practice of awarding individual citizens special privileges by
private act was an integral part of legislative practice until the mid-

*Vermont Constitution (1777}, Chapter II, Section XLIV.



1820’s in Vermont. Citizens would petition for a new ftrial, for the right
to introduce evidence rejected by the courts, for authority to grant
prisoners: the liberties of the gaol-yard even when they refused or were
unable to take a poor debtor's cath, or to suspend citizens from
prosecution for debts for a period of years. Every Council from 1785
through 1827 compiained about the practice.

In 1785, the Council condemned "the practice of legislating for
individuals. . . . If a subject feels himself aggrieved, and thinks the law
incompetent to give him redress, he immediately applies to the
Assembly; and too often, laws are suddenly passed upon such
application, to relieve in particular cases, which introduce confusion into
the general system, or are afterwards discovered to be wholly
unnecessary." The practice, according to the Council, "destroys the
power assigned by the Constitution to the judicial branch." By 1821,
the CounciPs objections included the impairment of contracts, in
viclation of the federal constitution, in addition to viclations of the
separation of powers clause of the Vermont Constitution.

The courts were slower to realize their powers of judicial review. In
1802, the Vermont Supreme Court heard arguments against the
legislative practice of granting new trials to petitioners as "gross
interferences by the legislative with the judicial power.”™ But not until
1814 did the Court actually strike down a legislative act as void: "The
act [directing a deposition rejected as inadmissible by a court to be
read in any future trial] is most clearly unconstitutional and void. [t is
an attempt of the legislature t0 make a judicial decision in a particular
case; but the constitution of this State, prohibits the legislature from the
exercise of any judicial powers.”

The Wickwire case did not stop the Legislature from  adopting
private acts, but the Vermont Supreme Court was not willing to ignore
the point. In 1824, the court struck down an 1823 act that authorized
an appeal beyond the statutory deadiine.®  ("That which distinguishes
a Judicial, from a Legislative act, is, that the one is a determination of
what the existing law is, in relation to a particular thing already done or
happened; while the other is a predetermination of what the law shalil
be for the regulation and government of all future cases falling within
its provisions. . .. [The act] is not a law, but a sentence or decree . .

[} The following year, the court confirmed the ruling in a case
involving a legisiative act authorizing the extension of commissioners’
terms, to justify an appeal from a probate court decision involving the
submission of claims against an estate. “[Tihe act . . . is
unconstitutional and void, as being an exercise of power by the
legislature, properly belonging to the judiciary, and as being in the

Pearl v. Allen, 2 Tyler 311 (1802).
"Dupy qui tam v. Wickwire, 1 D. Chip. 237, 238 (1814).
*Bates v. Kimball, Adm., 2 D. Chip. 77 (1824).



the nature of a sentence or decree, rather than a law, wholly
retrospective in its operation and taking away a vested right.® That
same year the court struck down an 1819 act freeing the body of Eli
Barnard from imprisonment and arrest on any civil process for five
years. It conferred “a privilege, not extended to other citizens in like
circumstances; and [took] from the creditor rights, enjoyed by other
citizens, in like circumstances."®

The court decisions of the 1820’s took their toll. The last private
act, at least denominated as such, was enacted in 1825." The
Legislature continued to authorize administrators and executors to sell
assets of estates, o restore citizens to their legal rights after their
conviction for felonies or to grant them rights although they were not
citizens, but there were no new trials granted, no appeals expended or
civil actions suspended, after that date.

The above examples suggest the avenues for study inherent in the
deliberations of the Councils. But what of the Council itself?

Almost from the start the Council had its detractors. Samuel
Williams, in the second edition of his history of Vermont, wrote, "The
benefits which were expected to result . . . have not taken place, and
impartiality requires us to acknowledge, that from the experience of
thirty years, it does not appear that the plian is adequate to the
object."*

Opposition to the Council was even voiced by individual Censors.
A member of the 1869 Council complained that, "The question again
recurs, is it necessary, is it expedient, 10 keep up this cumbersome
system for the purpose of reviewing past legislation? Past experience
proves that this has not been of much value throughout more than
three-fourths of a century that we have practiced it.""

The Council also had its defenders, perhaps none so articulate as
those members of the 1869 Council who tfried to preserve the system.
In reaction to the above-quoted charge, they responded, "The . . .
powers delegated by the people to the Council of Censors ought not to
be surrendered. Through them the people hold a check over the other
departments of government. Executives may become usurpers,
legislatures may become corrupt, and both hecome unfaithful

*Staniford v. Barry, Adm., Brayton 315, 316 (1825).
"“Ward v. Barnard, 1 Alkens 121, 123 (1825).

""An act, authcrising the County Court in the county of Windsor, to
sustain the petition of Elias Keyes, for a new trial," Laws of 1825, No. 95,
141.

"“Samuel Wiliams, The Natural and Civil History of Vermont 2d ed.
{Burlingten: Samuel Mills, 1809), 400.

®See pp. 660-61,



‘guardians’ of the people”, but the Council would remain as a check.™
By the end, the Council had essentially abandoned its role as an
arbiter of constitutionality in legislative and executive acts, and in the
review of public taxes and public monies. It had lost faith in its
mandate. Ultimately, the Council fell victim to its own history of support
for proportional representation and to the political agenda of Vermont's
new managers. Whatever the reason, its time had passed. On June

15, 1870, the Convention voted to abolish the Council of Censors and
itself by a vote of 123 to 85.

“See page 684.



Note to the Reader:

In the course of this book, we use abbreviations for many of the works
commonly cited. Readers should consult the bibliography for full references,
but to help with understanding the footnotes and commentary, readers should
know the following short forms used to indicate these works:

State Papers refers to the State Papers of Vermont, published by the
Office of the Secretary of State beginning in 1818 and including journals,
laws and resolutions of legislatures prior to 1800, general petitions, and
records of the court of confiscation. We cite these as being more commonly
available than the original session laws and journals.

Laws of Vermont refers 1o the published acts and resolves of the General
Assembly of Vermont, 1779 to the present, published by the Secretary of
State.

Compilation of 1797, Revision of 1808, Compilation of 1824, Revised
Statutes (1840), Compiled Statutes (1851), General Statutes (1863; 2d Ed.,
1870}, and Hevised Laws (1880), refer to the periodic republications of
compilations of laws by the State of Vermont. The reader should be careful
to recognize that in most cases compilations are actually revisions of many
of the laws adopted prior to the date of publication, usually in a single, brief
act naming only the compilation.

Govemor and Council refers to E.P. Walton's eight volume history of the
‘Executive Council, the twelve men who along with the Governor exercised
the supreme executive power. Walton embraces a wealth of documents and
information beyond those of simply the Executive Council.



The Constitution of 1777

On January 3, 1749 Governor Benning Wentworth of New Hampshire
issued a grant for the town of Bennington. This was the opening move in a
boundary dispute, primarily involving New Hampshire and New York, which
clouded the validity of land titles in the area between Lake Champlain and
the Connecticut River.

The dispute eventually became intertwined with the larger struggle for
independence from Great Britain. Settlers of the "New Hampshire Grants”
opposed to New York's claim of jurisdiction argued that they lacked
representation in the New York assembly, that New York's attempt to collect
quit-rents amounted to taxation without representation, and that New York, by
challenging the validity of their land titles, unsettled their rights to life, liberty
and property.

Citing the July 4, 1776 Declaration of Independence, the seftlers
declared their own independence at a January 15, 1777 convention in
Westminster. The convention delegates declared Vermont (originally New
Connecticut) "a free and independent state” whose citizens had “"the sole and
exclusive and inherent right of ruling and governing themselves in such
manner and form as in their own Wisdom they shall think proper.”

At the urging of Thomas Young, a former neighbor of Ethan Allen, the
settlers responded to a May 15, 1776 resolution of the Continental Congress
for the “Assemblies and conventions of the United Colonies, where no
government sufficient to the exigencies of their affairs has been hitherto
established, to adopt such government as shall in the opinion of the
Representatives of the people best conduce to the happiness and safety of
their constituents in particular and America in general.”

A June 4, 1777 convention meeting in Windsor used the language
from the Congressional resolution to call for the election of delegates to a
constitutional convention. . The convention met in Windsor on July 2nd
against the backdrop of British military operations at Fort Ticonderoga and
Hubbardton. The fall of Ticonderoga hastened deliberations and according to
tra Allen, who provides the sole contemporary account, only the intervention
of a thunderstorm kept the delegates in Windsor long enough to adopt a
constitution. A preamble was not added to the constitution until December.

The Continental Congress, not anxious to alienate New York nor to
encourage other separatist movements in the various states, refused to
recognize Vermont. The Vermont Constitution presented Congress with other
problems as well. The original thirteen states based their authority upon
several factors: each had a colonial charter defining, no matter how poorly,
their territorial limits; each state government could trace its original political
legitimacy to a colonial government; and each accorded recognition to the
other through membership in Congress. Vermont had none of these
accepted claims to legitimacy, basing its right to existence on the fact that it
alone had the support of its constituents and the power to enforce its laws.
Thus Vermont became the first self-created state.’

Vermont pushed the boundaries of political thought in other ways as

'For a particularly lucid presentation of this argument see Peter Onuf,
The Origins of the Federal Republic: Jurisdictional Controversies in the
United States, 1775-1781 {Philadelphia: University of Pennsylvania Press,
1983).



well. Despite rhetorical commitment to "the people” the original thirteen
states were unclear on how to embrace popular involvement in government.
The May 10 and 15, 1776 Congressional resolutions calling for new state
constitutions stated that the basis for these constitutions should be "the
authority of the people. The states responded by using their provincial
congresses to draft and ratify state constitutions, blurring the distinctions
between legislation and constitution making.

Vermont recognized such a distinction and again Thomas Young
played a role. n his April 11, 1777 open letter to the inhabitants of Vermont
Young urged Vermont to “invite all your freeholders and inhabitants to meet
in their respective townships and choose members to a General Convention .
. . to form a Constitution for your State." Young went on to write that “For
my own part | esteem the people at large the true proprietors of
governmental power. They are the supreme constituent power, and of
course their immediate Representatives are the supreme Delegate power;
and as soon as the delegate power gets too far out of the hands of the
constituent power, a tyranny in some degree is established.”

Young's idea of a fundamental "constituent power" as essential to
constitution making was accepted by Vermont, which elected delegates to a
convention for the sole and express purpose 'of drafting and ratifying a
constitution.  While the relationship between legislation and constitution
making was not entirely resolved-the Vermont General Assembly would
enact laws making the constitution the supreme law of the land-the 1777
constitution marked another milestone in American political thought.®

Like Pennsylvania and some other states, Vermont's constitution had
other checks on the delegate power. These included annual elections, a
relatively weak executive branch with only an advisory veto, a unicameral
legislature, and a relatively large legislative branch apportioned on town
representation to assure that delegates closely resembled their constituents
in an economic and social sense, :

The balance between the constituent power and the delegate power
would occupy the attention of virtually every Council of Censors and would,
in the end, bring about the Council's demise.

*Dr. Thomas Young, "To the Inhabitants of Vermont. a Free, and

Independent State.” April 11, 1777 as quoted in Governor and Council, Vol.
1, 394-395.

*The next step, popular ratification of constitutions, would not 6ccur unti!
1780_when Massachusetts submitted a constitution to the voters. For an
overview of state constitution making in the revolutionary period see Willi

Paul Adams, The First American Constitutions (Chapel Hill: University of
North Carolina Press, 1980).



The Constitution of 1777
Preamble

Whereas, aft government ought to be instituted and supported for
the security and protection of the community as such and to enable
the individuals who compose it, to enjoy their natural rights, and the
other blessings which the Author of existence has bestowed upon
man; and whenever those great ends of government are not
obtained, the people have a right, by common consent, to change it,
and take such measures as to them may appear necessary to
promgte their safety and happiness.

And whereas, the inhabitants of this State have, (in consideration
of protection only) heretofore acknowledged allegiance to the King of -
Great Britain, and the said King has not only withdrawn that
protection, but commenced, and still continues to carry on, with
unabated vengeance, a maost cruel and unjust war against them;
employing therein, not only the troops of Great Britain, but foreign
mercenaries, savages and slaves, for the avowed purpose of
reducing them to a total and abject submission to the despotic
dominion of the British parliament, with many other acts of tyranny
(more fuily set forth in the declaration of Congress), whereby all
allegiance and fealty to the said King and his successors, are
dissolved and at an end; and all power and authority derived from
him, ceased in the American Colonies.

And whereas, the territory which now comprehends the State of
Vermont, did antecedently, of right, belong to the government of New
Hampshire; and the former Governor thereof, viz. his excellency
Benning Wentworth, Esq., granted many charters of lands and
corporations, within this State, to the present inhabitants and others.
And whereas, the late Lieutenant Governor Colden, of New York,
with others, did, in violation of the tenth command, covet those very
lands; and by a false representation made to the court of Great
Britain (in the year 1764, that for the convenience of trade and
administration of justice, the inhabitants were desirous of being
annexed to that government), obtained jurisdiction of those very
identical lands, ex-parte; which ever was, and is disagreeable to the
inhabitants. And whereas, the legislature of New York, ever have,
and still continued to disown the good people of this State, in their
landed property, which will appear in the complaints hereafter
ingserted, and in the 36th section of their present constitution, in
which is established the grants of land made by that government.

They have refused to make re-grants of our lands to the original
proprietors and occupants, unless at the exorbitant rate of 2300
dollars fees for each township; and did enhance the quitrent, three
fold, and demanded an immediate delivery of the title derived before,
from New Hampshire.

The judges of their supreme court have made a solemn
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declaration, that the charters, conveyances, &c., of the lands included
in the before described premises, were utterly null and void, on
which said title was founded; in consequence of which declaration,
writs of possession have been by them issued, and the sheriff of the
county of Albany sent, at the head of six or seven hundred men, to
enforce the execution thereof.

They have passed an act, annexing a penalty thereto, of thirty
pounds fine and six months imprisonment, on any person who should
refuse assisting the sheriff, after being requested, for the purpose of
executing writs of possession.

The Governors, Dunmore, Tryon and Colden, have made regrants
of several tracts of land, included in the premises, to certain favorite
land jobbers in the government of New-York, in direct violation of his
Britannic majesty’s express prohibition, in the year 1767.

They have issued proclamations, wherein they have offered large
sums of money, for the purpose of apprehending those very persons
who have dared boldly, and publicly, to appear in defence of their
just rights. _

They did pass twelve acts of outlawry, on the 9th day of March,
A.D. 1774, impowering the respective judges of their supreme court,
to award execution of death against those inhabitants in said district
that they should judge to be offenders, without trial.

They have, and still continue, an unjust claim to those lands,
which greatly retards emigration into, and the settiement of, this
State.

They have hired foreign troops, emigrants from Scotiand, at two
different times, and armed them, to drive us out of possession.

They have sent the savages on our frontiers, to distress us.

. They have proceeded to erect the counties of Cumberland and
Gloucester, and establish courts of justice there, after they were
discountenanced by the authority of Great Britain.

The free Convention of the State of New-York, at Harlem, in the
year 1776, unanimously voted, "That all quit-rents formerly due to the
King of Great Britain, are now due and owing to this convention, or
such future government as shall be hereafter established in this
State,”

In the several stages of the aforesaid oppressions, we have
petitioned his Britannic majesty, in the most humble manner, for
redress, and have, at very great expense, received several reports in
our favor; and in other instances, wherein we have petitioned the late
legislative authority of New-York, those petitions have been treated
with neglect.

And whereas, the local situation of this State, from New-York, at
the extreme part, is upwards of four hundred and fifty miles from the
seat of that government, which renders it extreme difficult to continue
under the junsdiction of said State.

Therefore, it is absolutely necessary, for the welfare and safety of
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the inhabitants of this State, that it should be, henceforth, a free and
independent State; and that a just, permanent and proper form of
government, should exist in it, derived from, and founded on, the
authority of the people only, agreeable to the direction of the
honecrable American Congress.

We the representatives of the freemen of Vermont, in General
Convention met, for the express purpose of forming such a
government, confessing the goodness of the Great Governor of the
Universe (who alone, knows to what degree of earthly happiness,
mankind may attain, by perfecting the arts of government), in
permitting the people of this State, by common consent, and without
violence, deliberately to form for themselves, such just rules as they
shall think best for governing their future society; and being fully
convinced that it is our indispensable duty, to establish such original
principles of government, as will best promote the general happiness
of the people of this State, and their posterity, and provide for future
improvements, without partiality for, or prejudice against, any
particular class, sect, or denomination of men whatever: Do, by virtue
of authority vested in us, by our constitutents, ordain, declare, and
establish, the following declaration of rights, and frame of
government, to be the Constitution of this Commonwealth, and to
remain in force therein, forever, unaitered, except in such articles, as
shall, hereafter, on experience, be found to require improvement, and
which shall, by the same authority of the people, fairly delegated, as
this frame of government directs, be amended or improved, for the
more effectual obtaining and securing the great end and design of all
government, herein before mentioned.

CHAPTER |
A DECLARATION OF THE RIGHTS
OF THE INHABITANTS
OF THE STATE OF VERMONT

. That all men are born equally free and independent, and have
certain natural and inherent rights, amongst which are the enjoying
and defending life and liberty; acquiring, possessing, and protecting
property, and pursuing and obtaining happiness and safety.
Therefore, no male person, born in this country, or brought from over
sea, ought to be holden by law, to serve any person, as a servant,
slave, or apprentice, after he arrives to the age of twenty-one years;
nor female, in like manner, after she arrives to the age of eighteen
years, unless they are bound by their own consent, after they arrive
to such age, or bound by law for the payment of debts, damages,
fines, costs, or the like.

ll. That private property ought to be subservient to public uses,
when necessity requires it; nevertheless, whenever any particular
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man’'s property is taken for the use of the public, the owner ought to
receive an equivalent in money.

lll. That all men have a natural and unalienable right to worship -
Almighty God, according to the dictates of their own consciences and
understanding, regulated by the word of God; and that no man
ought, or of right can be compelled, to attend any religious worship,
or erect, or support any place of worship, or maintain any minister,
contrary to the dictates of his conscience; nor can any man who
professes the protestant religion be justly deprived or abridged of any
civil right as a citizen, on account of his religious sentiment, or
peculiar mode of religious worship; and that no authority can, or
ought t0 be vested in, or assumed by any power whatsoever, that
shall, in any case, interfere with, or in any manner contral, the rights
of conscience, in the free exercise of religious worship: nevertheless,
every sect or denomination of people ought to observe the Sabbath
or Lord’s day, and keep up some sort of religious worship which to
them shall seem most agreeable to the revealed will of God.

IV. That the people of this State have the sole, exclusive and
inherent right of governing and regulating the internal police of the
same.

V. That all power being originally inherent in, and consequently,
derived from, the people; therefore, all officers of government,
whether legislative or executive, are their trustees and servants, and
at all times accountable to them.

VI.  That government is, or ought to be, instituted for the
common benefit, protection, and security of the people, nation or
community; and not for the particular emolument or advantage of any
single man, family or set of men, who are a part only of that
community; and that the community hath an indubitable, unalienable
and indefeasible right, to reform, alter or abolish government, in such
manner as shall be, by that community, judged most conducive to
the public weal. «

VII.  That those who are employed in the legislative and
executive business of the State, may be restrained from oppression,
the people have a right, at such periods as they may think proper, to
reduce their public officers to a private station, and to supply the
vacancies, by centain and regular elections,

VIIl. That all elections ought to free; and that all freemen, having
a sufficient evident common interest with, and attachment to, the
community, have a right to elect officers, or be elected into office.
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IX. That every member of society hath a right to be protected in
the enjoyment of life, liberty and property, and therefore is bound to
contribute his proportion towards the expense of the protection, and
yield his personal service, when necessary, or an equivalent thereto;
but no part of a man's property can be justly taken from him, or
applied to public uses, without his own consent, or that of his legal
representatives; nor can any man, who is conscientiously scrupulous
of bearing arms, be justly compelled thereto, if he will pay such
equivalent; -nor are the people bound by any law, but such as they
have, in like manner, assented to, for their common good.

X. That in all prosecutions for criminal offences, a man hath a
right to be heard by himself and his counsel-to demand the cause
and nature of his accusation—to be confronted with the witnesses-- to
call for evidence in his favor, and a speedy public trial by an
impartial jury of the country; without the unanimous consent of which
jury, he cannot be found guilty; nor can he be compeiled to give
evidence against himself, nor can he be justly deprived of his liberty,
except by the laws of the land or the judgment of his peers. -

Xl.  That the people have a right to hold themselves, their
houses, papers and possessions, free from search and seizure; and
therefore warrants, without oaths or affirmations first made, affording
a sufficient foundation for them, and whereby any officer or
messenger may be commanded or required to search suspected
places, or to seize any perscn ar persons, his, her or their property,
not particularly described, are contrary to that right, and ought not to
be granted. :

Xl That no warrant or writ to attach the person or estate of any
freeholder within this state, shall be issued in civil action, without the
person or persons, who may request such warrant or attachment,
first make oath, or affirm, before the authority who may be requested
. to issue the same, that he, or they, are in danger of losing his, her
or their debts.

XN, That, in controversies affecting propenty, and in suits
between man and man, the parties have a right to a trial by jury,
which cught to be held sacred.

XIV. That the people have a right to freedom of speech, and of
writing and publishing their sentiments, therefore, the freedom of the
press ought not to be restrained.

XV. That the people have a right to bear arms for the defence
of the themselves and the State; and, as standing armies, in the time
of peace, are dangerous o liberty, they ought not to be kept up; and
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that the military should be kept under strict subordination to, and
governed by, the civil power.

XVI. That frequent recurrence to fundamental principles, and a
firm adherence to justice, moderation, temperance, industry and
frugality, are absolutely necessary to preserve the blessings of liberty,
and keep government free. The people ought, therefor, to pay
particular attention to these points, in the choice of officers and
representatives, and have a right to exact a due and constant regard
to them from their legislators and magistrates, in the making and
executing such laws as are necessary for the good government of
the State.

XVil. That all people have a natural and inherent right to
emigrate from one State o another that will receive them; or to form
a new State in vacant countries, or in such countries as they can
purchase, whenever they think that thereby they can promote their
own happiness.

XVIIl.  That the people have a right to assemble together to
consuit for their common good--to instruct their representatives; and
to apply to the Legislature for redress of grievances, by address,
petition or remonstrance.

- XIX. That no person shall be liable to be transported out of this
State, for trial, for any offence committed within this State.

CHAPTER I
PLAN OR FRAME OF GOVERNMENT

SECTION 1.

The Commonwealth or State of Vermont, shall be governed
hereafter, by a Governor, Deputy Governor, Council, and an
Assembly of the Representatives of the Freemen of the same, in
manner and form following.

SECTION 11,
The supreme legislative power shall be vested in a House of
Representatives of the Freemen or Commonweakh or State of
Vermont.

SECTION Il
The supreme executive power shall be vested in a Governor and
Council.

: SECTION IV.
Courts of justice shall be established in every county in this state,
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SECTION V.

The freemen of this Commonwealth, and their sons, shall be
trained and armed for its defence, under such regulations, restrictions
and exceptions, as the General Assembly shall, by law, direct;
reserving always to the people, the right of choosing their colonels of
militia, and all commissioned officers under that rank, in such
manner, and as often, as by the said laws shall be directed.

SECTION Vi.

Every man of the full age of twenty-one years, having resided in
this State for the space of one whole year, next before the election
of representatives, and who is of a quiet and peaceable behavior,
and will take the following oath {or affirmation), shall be entitled {o all
the privileges of a freeman of this State.

"I solemnly swear, by the ever living
God (or affirm in the presence of Almighty God that whenever | am
called to give my vote or suffrage, touching any matter that concerns
the State of Vermont, | will do it so, as in my conscience, | shall
judge will most conduce to the best good of the same, as
established by the constitution, without fear or favor of any man.”

SECTION VI
The House of Representatives of the Freeman of this State, shall
consist of persons most noted for wisdom and virtue, 10 be chosen
by the freemen of every town in this State, respectively. And no
forgigner shall be chosen, unless he has resided in the town for
which he shall be elected, one year immediately before said election.

SECTION VI,

The members of the House of Representatives shall be chosen
annually, by ballot, by the freemen of this State, on the first Tuesday
of September, forever (except this present year) and shall meet on
the second Thursday of the succeeding October, and shall be stiled,
The General Assembly of the State of Vermont; and shall have
power to choose their Speaker, Secretary of the State, their Clerk,
and other necessary officers of the House--sit on their own
adjournments--prepare bills and enact them into laws--judge of the
elections and qualifications of their own members--they may expel a
member, but not a second time for the same cause--They may
administer oaths (or  affirmations) on  examination of
witnesses--redress  grievances--impeach  State  criminals--grant
charters of incorporation--constitute towns, boroughs, cities, and
counties, and shall have all other powers necessary for the
Legislature of a free State, but-they shall have no power to add to,
alter, abolish, or infringe any part of this constitution. And for this
present year the members of the General Assembly shall be chosen
on the first Tuesday of March next, and shall meet at the meeting-
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house, in Windsor, on the second Thursday of March next.

SECTION IX.

A quorum of the house of representatives shall consist of two
thirds of the whole number of members elected; and having met, and
chosen their speaker and clerk, shail, each of them, before they
proceed to business, take and subscribe, as well the oath of fidelity
and allegiance hereinafter directed, as the foliowing oath or
affirmation, viz:

| do solemnly swear, by the ever living God (or
| do solemnly affirm in the presence of Almighty God), that as a
member of this Assembly, | will not propose, or assent to any bill,
vote or resolution, which shail appear to me injurious to the people;
nor do or consent to any act or thing whatever, that shall have a
tendency to lessen or abridge their rights and privileges, as declared
in the Constitution of this State; but will in all things, conduct myself
as a faithful, honest representative and guardian of the people,
according to the best of my judgment and abilities.

And each member, before he takes his seat, shall make and
subscribe the following declaration, viz:

| do believe in one God, the Creator and Governor of the
universe, the rewarder of the good and punisher of the wicked. And
! do acknowledge the scriptures of the old and new testament to be
given by divine inspiration, and own and profess the Protestant
religion.

And no further or other religious test shall ever, hereafter, be
required of any civil officer or magistrate in this State.

SECTION X,

Delegates to represent this State in Congress shall be chosen, by
baliot, by the future General Assembly, at their first meeting, and
annually, forever afterward, as long as such representation shall be
necessary. Any Delegate may be superceded, at any time, by the
General Assembly appointing another in his stead. No man shall sit
in Congress longer than two vears successively, nor be capable of
re-election for three years afterwards; and no person who holds any
office in the gift of the Congress, shall, thereafter, be elected to
represent this State in Congress.

SECTION XI
If any town or towns shall neglect or refuse to elect and send
representatives to the General Assembly, two thirds of the members
of the towns that do elect and send representatives {(provided they
be a majority of the inhabited towns of the whole State}, when met,
shall have all the powers of the General Assembly, as fully and
amply as if the whole were present.
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SECTION XIL
The doors of the house in which the represenatatives of the
freemen of this State shall sit, shall be open for the admission of all
persons, who behave decently, except only when the welfare of the
State may require the doors to be shut.

SECTION XII.

The votes and proceedings of the General Assembly shall be
printed, weekly, during their sitting, with the yeas and nays, on any
question, vote or resolution, where one third of the members require
it; (except when the votes are taken by ballot) and when the yeas
and nays are so taken, every member shall have a right to insert the
reasons of his vote upon the minutes, if he desire i.

SECTION XIVv.

To the end that laws, before they are enacted, may be more
maturely congsidered, and the inconvenience of hasty determination
as much as possible prevented, all bills of public nature shall be first
laid before the Governor and Council, for their perusal and proposals
of amendment, and shall be printed for the consideration of the
people, before they are read in General Assembly for the last time of
debate and amendment; except temporary acts, which, after being
laid before the Governor and Council, may (in the case of sudden
necessity) be passed into laws; and no other shall be passed into
laws, until the next session of Assembly. And for the more perfect
satisfaction of the public, the reasons and motives for making such
laws, shall be fully and clearly expressed and set faorth in their
preambles.

SECTION XV. ‘

The stile of the laws of this State shall be,~"Be it enacted, and it
is hereby enacted, by the Representatives of the Freemen of the
State of Vermont, in General Assembiy met, and by the Authority of
the same.”

SECTION Xvi.

In order that the Freemen of this State might enjoy the benefit of
election, as equally as may be, each town within this State, that
congists, or may consist, of cighty taxable inhabitants, within one
septenary or seven years, next after the establishing this constitution,
may hold elections therein, and choose each, two representatives;
and each other inhabited town in this State may, in like manner,
choose each, one representative, to represent them in General
Assembly, during the said septenary or seven years; and after that,
each inhabited town may, in like manner, hold such election, and
choose each, one representative, forever thereafter.
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SECTION XVIi.

The Supreme Executive Council of this State, shall consist of a
Governor, Lieutenant-Governor, and twelve persons, chosen in the
following manner, viz. The freemen of each town shall, on the day
of election for choosing Representatives to attend the General
Assembly, bring in their votes for Governor, with his name fairly
written, to the constable, who shall seal them up, and write on them,
votes for the Governor, and deliver them to the representative
chosen to aftend the General Assembly; and, at the opening of the
General Assembly, there shall be a committee appointed out of the
Council, and Assembly, who, after being duly sworn to the faithful
discharge of their trust, shall proceed to receive, sort, and count, the
votes for the Governor, and declare the person who has the major
part of the votes, to be Governor, for the year ensuing. And if there
be no choice made, then the Council and General Assembly, by their
joint ballot, shali make choice of a Governor.

The Lieutenant Governor and Treasurer, shall be chosen in the
manner above directed; and each freeman shail give in tweive votes
for twelve councillors, in the same manner; and the twelve highest in
nomination shall serve for the ensuing year as Councillors.

The council that shall act in the recess of this Convention, shall
supply the place of a council for the next General Assembly, until the
new Councii be declared chosen. The Council shall meet annually,
at the same time and place with the General Assembly; and every
member of the Council shall be a Justice of the Peace for the whoie
State, by virtue of his office.

SECTION XVIil.

The Governor, and in his absence the Lieutenant or Deputy
Governor, with the Council--seven of whom shall be a quorum--shall
have power to commissionate all officers {except those who are
appointed by the General Assembly), agreeable to this frame of
government, and the laws that may be made hereafter; and shall
supply every vacancy in any office, occasioned by death, resignation,
removal or disqualification, until the office can be filled in the time
and manner directed by jaw or this constitution. They are to
correspond with other States, and transact business with officers of
government, civil and military; and to prepare such business as may
appear to them necessary to lay before the General Assembly. They
shall sit as judges to hear and determine on impeachments, taking to
their assistance, for advice only, the judges of the supreme court;
and shall have power to grant pardons, and remit fines, in all cases
whatsoever, except in treason and murder--shall have power to grant
reprieves, but not to pardon, until after the end of the next session of
the Assembly; but there shali be no remission or mitigation of
punishment, except by act of legislation. They are aiso, to take care
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that the laws be faithfully executed. They are to expedite the
execution of such measures as may be resolved upon by General
Assembly; and they may draw upen the Treasurer for such sums as
may be appropriated by the House: they may also lay embargoes, or
prohibit the exportation of any commodity for any time, not exceeding
thirty days, in the recess of the House only; they may grant such
licenses as shall be directed by law, and shall have power to call
together the General Assembly, when necessary, before the day to
which they shall stand adjourned. The Governor shall be
commander in chief of the forces of the State; but shall not
command in person, except advised thereto by the Council, and
then, only, as long as they shall approve thereof. The Governor and
Council shalf have a Secretary, and keep fair books of their
proceedings, wherein any Councillor may enter his dissent, with his
reasons to support it.

SECTION XIX,

All commissions shall be in the name of the freemen of the State
of Vermont, sealed with the State seal, signed by the Governor, or in
his absence the Lieutenant-Governor, and attested by the Secretary;
which seal shall be kept by the Council.

SECTION XX,

Every officer of State, whether judicial or executive, shall be lable
to be impeached by the General Assembly, either when in office, or
after his resignation, or removal for mal-administration. All impeach-
ments shall be before the Governor or Lieutenant-Governor and
Council, who shall hear and determine the same.

SECTION XXI.

The supreme court, and the several courts of common pleas of
this State shall, besides the powers usually exercised by such courts,
have the powers of a court of chancery, so far as relates to
perpetuating testimony, obtaining evidence from places not within this
State, and the care of persons and estates of those who are non
compotes mentis, and such other powers as may be found
necessary by future General Assemblies, not inconsistent with this
constitution.

SECTION XXII.
Trials shall be by jury; and it is recommended to the legislaiure of
this State to provide by law, against every corruption or particlity in
the choice, and return, or appeointment, of juries.

SECTION XXIII. |
Al courts shall be open, and justice shall be impatially
administered, without corruption or unnecessary delay, all iheir
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officers shall be paid an adequate, but moderate, compensation for
their services; and if any officer shall take greater or other fees than
the laws allow him, either directly or indirectly, it shall ever after
disqualify him from holding any office in this State.

SECTION XXIV.

All prosecutions shall commence in the name and by the
authority of the freemen and the State of Vermont, and all
indictments shali conciude with these words, "against the peace and
dignity of the State." The style of all process hereafter, in this State,
shall be,--The State of Vermont.

SECTION XXV.

The person of a debtor, where there is not a strong presumption
of fraud, shall not be continued in prison after delivering up bona
fide, all his estate, real and personai, in possession, reversion or
remainder, for the use of his creditors, in such manner as shall be
hereafter regulated by law. Ali prisoners shali be bailable by
sufficient sureties, unless for capital offences, when the proof is
evident or presumption great.

SECTION XXvi.
Excessive bail shall not be exacted for bailable offences; and all
fines shall be moderate.

SECTION XXVIL.

That the General Assembly, when legally formed, shall appoint
times and places for county elections, and at such times and places,
the freemen in each county respectively, shail have the iiberty of
choosing the judges of inferior court of common pleas, sheriff,
justices of the peace, and judges of probate, commissioned by the
Governor and council, during good behavior, removable by the
General Assembly upon proof of mal-administration.

SECTION XXVIil.
That no person, shall be capable of holding any civil office, in this
State except he has acquired, and maintains a good moral character.

SECTION XXiX.

All elections, whether by the people or in General Assembly, shall
be by baliot, free and voluntary: and any elector who shall receive
any gift or reward for his vote, in meat, drink, monies or otherwise,
shall forfeit his right to elect at that time, and suffer such other
penalty as future laws shall direct. And any person who shall,
directly or indirectly, give, promise or bestow any such rewards to be
elected, shall, thereby, be rendered incapable to serve for the
ensuing year.
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SECTION XXX,
All fines, licence money, fees and forfeitures, shall be paid,
according to the direction hereafter to be made by the General
Assembly.

SECTION XXXI.
All deeds and conveyances of land shall be recorded in the town
clerk's office, in their respective towns,

SECTION XXXII.
The printing presses shall be free to every person who
undertakes to examine the proceedings of the legisiature, or any part
of government.

SECTION XXXIil.

As every freeman, to preserve his independence (if without a
sufficient estate), ought to have some profession, cailing, trade, or
farm, whereby he may honestly subsist, there can be no necessity
for, nor use in, establishing offices of profit, the usual effects of
which are dependance and servility, unbecoming freemen, in the
possessors or expectants; faction, contention, corruption and
disorder, among the peopie. But if any man is called into public
service, to the prejudice of his private affairs, he has a right to a
reasonable compensation; and whenever an office, through increase
of fees or otherwise, becomes so profitable as to occasion many to
apply to it, the profits ought to be lessened by the legislature.

SECTION XXXV,
The future legislature of this State, shall regulate entails, in such
manner as 1o prevent perpetuities.

SECTION XXXV.

To deter more effectually from the commission of crimes, by
continued visible punishment of long duration, and 1o make
sanguinary punishments less necessary, houses ought to be provided
for punishing by hard labor, those who shall be convicted of crimes
not capital; whereby the crimina! shall be employed for the benefit of
the public, or for reparation of injuries done to private persons: and
all persons, at proper times, ought to be permitted to see the
prisoners at their labor.

SECTION XXXVI.

Every officer, whether judicial, executive or military, in authority

under this State, shall take the following oath or affirmation of

allegiance, and general oath of office, before he enter on the
execution of his office.



16 The Constitution of 1777

The oath or affirmation of allegiance.

"l do solemnly swear by the ever living God (or
affirm in the presence of Almighty God) that | will be true and faithful
to the State of Vermont; and that | will not, directly or indirectly, do
any act or thing, prejudicial or injurious to the constitution or
government thereof, as established by Convention."

The oath or affirmation of office.

"I do solemnly swear by the ever living God (or
affirm in the presence of Almighty God), that | will faithfully execute
the office of for the of

; and will do equal right and justice to all men, to the
best of my judgment and abilities, according to law."

SECTION XXXVIL.

No public tax, custom or contribution shall be imposed upon, or
paid by, the people of this State, except by a law for that purpose;
and before any law be made for raising it, the purpose for which any
tax is to be raised ought to appear clear t0 the legislature to be of
more sefvice to the community than the money would be, if not
collected; which being well observed, taxes can never be burthens.

SECTION XXXVill.

Every foreigner of good character, who comes to settle in this
State, having first taken an oath or affirmation of allegiance to the
same, may purchase, or by other just means acquire, hold, and
transfer, land, or other real estate; and after one years residence,
shall be deemed a free denizen of this State; except that he shall
not be capable of being elected a representative, until after two
years residence.

SECTION XXXIX.

That the inhabitants of this State shail have liberty to hunt and
fowl, in seasonable times, on the lands they hold, and on other lands
{not enclosed); and in like manner, to fish in all boatable and other
waters, not private propenty, under proper reguiations, to be hereafter
made and provided by the General Assembly.

SECTION Xi..
A school or schools shall be established in each town, by the .
legislature, for the convenient instruction of youth, with such salaries
to the masters, paid by each town, making proper use of schooi
lands in each town, thereby to enable them to instruct youth at low
prices. One grammar school in each county, and one university in
this State, ought to be established by direction of the General
Assembly.
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SECTION XLI.

Laws for the encouragement of virtue, and prevention of vice and
immorality, shall be made and constantly kept in force; and provision
shall be made for their due execution; and all religious societies or
bodies of men, that have or may be hereafter united and incorporat-
ed, for the advancement of religion and learning, or for other pious
and charitable purposes, shall be encouraged and protected in the
enjoyment of the privileges, immunities and estates which they, in
justice, ought to enjoy, under such regulations, as the General
Assembly of this State shall direct.

SECTION XLII.
All field and staff officers, and commissioned officers of the army,
and all general officers of the miilitia, shall be chosen by the General
Assembly.

SECTION XLIII.
The declaration of the rights is hereby declared to be a part of
the Constitution of this State; and ought never to be violated on any
pretence whatsoever.

SECTION XLIv.

in order that the freedom of this Commonwealth may be
preserved inviclate, forever, there shall be chosen, by ballot, by the
freemen of this State, on the last Wednesday in March, in the year
one thousand seven hundred and eighty-five, and on the last
Wednesday of March, in every seven years thereafter, thirteen
persons, who shali be chosen in the same manner the council is
chosen--except that they shall not be out of the Council or General
Assembly—to be called the Council of Censors; who shall meet
together on the first Wednesday of June next ensuing their election;
the majority of whom shall be a quorum in every case, except as to
calling a Convention, in which two thirds of the whole number
elected shall agree, and whose duty it shall be t& enquire whether
the legislative and executive branches of government have performed
their duty as guardians of the people; or assumed to themselves, or
exercised, other or greater powers than they are entitled to by the
constitution. They are also to enquire whether the public taxes have
been justly laid and collected, in all parts of this Commonwealth--in
what manner the public monies have been disposed of, and whether
the laws have been duly executed. For these purposes they shall
have power to pass public censures—to order impeachments, and to
recommend to the legislature the repealing such laws, as appear 10
them to have been enacted contrary to the principles of the
constitution. These powers they shall continue to have, for and
during the space of one year from the day of their election, and no
longer. The said Council of Censors shall aiso have power to call a
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Convention, to meet within two years after their sitting, if there
appears w0 them an absolute necessity of amending any article of
this constitution which may be defective--explaining such as may be
thought not clearly expressed, and of adding such as are necessary
for the preservation of the rights and happiness of the people: but
the articles to be amended, and the amendments proposed, and
such articles as are proposed to be added or abolished, shall be
promulgated at least six months before the day appointed for the
election of such convention, for the previous consideration of the
peopie, that they may have an opportunity of instructing their
delegates on the subject.



The 1785 Council of Censors

Vermont's first septenary was marked by efforts to maintain and support
the new state, establish its legitimacy, fend off external threats, and pursue
union with the United States. While the military campaigns of the Revolution
ended in 1782, British troops in Canada and the northern border region
remained a threat, Some Vermonters perceived the British presence as an
opportunity to either weight Vermont's petitions for union or as a vehicle for
pursuing alternatives to admission o the United States.

New York's continued claims to Vermont kept the new American
government from offering recognition. The temporary expansion of Vermont's
borders to the east in 1778-79 and to the east and west in 1781-82
exacerbated tensions with New York, New Hampshire and Congress.

These external threats were mirrored by internal problems, Windham
County residents, loyal to New York, rebelled against the jurisdiction of
Vermont in 1783-84 and the General Assembly sent troops to quell the
insurrection. Divisions appeared among Vermont's political elites as Ethan
Allen and the so-called Arlington Junio crossed spears with an emerging
Federalist movement that included Nathaniel Chipman and Isaac Tichenor,

Internal threats lead the government to enact a series of laws relating to
freason, ricting, and “inimical conduct.” The government also sought to
facilitate the settlement of the state through the laying out of towns and
roads. For revenue the state relied not only on the sale of charters and the
imposition of taxes, but also upon the confiscation and sale of Tory property.

When the first Council of Censors met in Norwich in 1785, its members
understood the necessity of demonstrating the stabiiity and legitimacy of the
government to Vermonters and the United States. ltself a unique
government body (Pennsylvania's Council having already been abolished),
the Council reviewed legislative and executive acts made during a period
when the continued existence of Vermont was in doubt Many actions
singled out for censure related to the suppression of dissent; other censures
recognized the need to protect creditors, the public credit, and the
independence of the judiciary. The Council also moved to secure land titles,
the very issue that had led to Vermont's independence. Throughout their
deliberations the Censors displayed awareness of their larger role in
establishing the legitimacy of Vermont's claims to self government, remarking
at one point that failure to repeal a particular act would "afford our enemies
the most solid argument they have yet offered against the reasonableness of
our existence as a sovereign State.”

The Censors were not immune to Vermont's political factionalism and
some of their proposals have been interpreted as attempts to curtail some of
the radical impulses of the early Republic. Regardless of their motives,
when the Council adjourned in February of 1786, after completing its
Address and calling for a constitutiona! convention to amend the 1777
Constitution, they had accomplished much to establish Vermont as a
legitimate state.

Note on text: The Proposed Constitution and Address of the Council of
Censors were originally published in 1786 by Hough and Spooner of
Windsor, and did not include the Resolutions of the Council. The Resolu-
tions, Proposed Constitution and Address of the Council of Censors were
published by Slade’s Vermont State Fapers (1823), 510-44. The Journal of
the Council was not published but the manuscript Journal is at the Vermont
State Archives. The Resolutions in the manuscript contain two not included



in Slade: Resolution XV and the last cited Resolution on Andrew Graham.
There is ne journal for the Constitutional Convention of 1788,



Journals
of the

First Council of Censors

At a meeting of the Council of Censors, chosen agreeable 1o the
44th Section of the Constitution, and convened agreeable to an Act
of the Legislature of the State of Vermont, passed the ___ day' of
October 1784, entitled "An Act regulating the Choice of Censors"?
--at Norwich in Windsor County, the ist Wednesday (being the 1st
day of June 1785.)-

INCREASE MOSELEY, EBENEZER CURTIS, EBENEZER
WALBRIDGE, BENJAMIN CARPENTER, STEPHEN JACOB,
JONATHAN HUNT, EBENEZER MARVIN, ELIJAH ROBINSON, &
MICAH TOWNSEND, Esqgs., severally produced Credentials of their
Election; which being read & approved, they were severally sworn
agreeable to the Constitution.--

MICAH TOWNSEND was elected Secretary to the Council &
INCREASE MOSELY Esq. President thereof.

Then adjourned until tomorrow moming 9 o'clock.,

9 o’clock, 2d June 1785.--Met according to Adjournment.

On motion, resolved, that Mr. ROBINSON, Mr. JACOB and Mr.
TOWNSEND be a Committee to prepare rules & regulations for the
Conduct of the Council and make report.

The Committee above named reported the following rules; which
being read, were agreed to, viz.

1st. That no person not belonging to this Council be admitted
into the Chamber, without the consent of the Council.--

2d. That each member obtain leave from the President before he
speaks upon any subject, and conduct himself with decency while
speaking. :

3d. That no person interrupt another while speaking.

4th. That, when required by any member, each person making a
motion, reduce it to writing.

Adjourn until 2 o'clock P.M.

2 o’cleck P.M. 2d June, -- Council met, and after proceeding for
some time in examining the nature of the Acts passed by. the
Legislature of this State, Adjourned until tomorrow morning 8 o'clock.

"Act Regulating the Choice of a Council of Censors," October 29, 1784.
State Papers Xl|, 286.

State Papers Xilf, 286-88.
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3d June 1785, 8 o’clock A.M. Met according to Adjournment.

Mr. TOWNSEND having leave of Absence to attend upon the
Legislature, Mr. JACOB was elected Secretary pro fempore.

Elisha Hubbard was elected Messenger to the Council.

The Hon'ble JOSEPH MARSH Esq. presented the Credentials of
his Election as a member of this Council; which being read were
approved & the necessary Oaths were administered to him.

After further proceedings in examining the Acts of the
Legislature--adjourned until 2 o’clock P.M. ‘

2 o’clock P.M., 3d June.--Met according to adjournment. Watts
Hubbard Jun'r presented a Petition, representing that he was
arrested and tried in an unconstitutional manner in the Year 1778,
and praying this Council to examine into, and censure, the said
Proceedings.® Which being read;-Ordered that the said Petition and
the papers accompanying the same, lie on the Table for future
Consideration.

Ordered that the Messenger wait upon his Excellency the
Governor and the Council of this State, & request them to furnish
this Council with their Journal for examination.

After proceeding further in examining the Proceedings of the
Legislature--Adjourned until tomorrow Morning 8 o'clock.

8 o’clock 4th June 1785. Council met. A message was
received from his Excellency, that he was not able to lay the request
of this Body before his Council; there not being a quorum of them
convened:--but that they had in this place, only the Journal of their
last session.

Leave of Absence was granted to Mess'rs. MARVIN & JACOB
untii Monday morning 8 o'clock, and to Mr. MARSH, until Tuesday
morning.

After further proceedings in examining the Acts of the Legislature,
& a recess of two hours,—-Adjourned till monday moming 8 o’clock.

6th. June 1785-8 o’clock--Council met. After further
proceedings in examining the Acts of the Legislature, adjourned until
2 o'clock P.M.

2 o’clock P.M. 6th. June--Council met. After compleating the

*Watts Hubbard, Jr. was one of the owners of Tory estates confiscated
and sold during the Revolutionary War by the government of Vermont. His
petition claimed that he had been tried and found guilty by an
unconstitutional court that had offered him no opportunity to present
witnesses or challenge evidence presented against him. State Papers VI,
130. See also State Papers VI, 215, 257.
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examination of the Acts of the Legislature, and some proceedings in
examining the Journal of the Assembly, Adjourned until 8 o’clock
tomorrow morning.

8 o’clock A.M. 7th. June 1785--Council opened.

Resolved that * be desired to wait upon the Auditor
of Accounts, & request them to report in writing, to this Council, as
scon as may be, a state of all the public Accounts, until the first day
of June instant.--

Resolved, that his Excellency and the Honble Councit of this
State, be requested to inform this Board to whom they may apply to
possess themselves of the Journals of Council, from the formation of
the Constitution, to the first Wednesday in June instant, for their
inspection:--And that his Excellency and the Council of this State be
desired to give the necessary directions for that purpose.

Resolved, that Mr. CARPENTER be desired to wait upon his
Excellency with a Copy of the last aforegoing Resolution.--

Resolved, that Mr. BRACE and Mr. BEEBE be a Committee to
examine the Journais of the Council of this State, from the formation
of the Constitution to the first Wednesday in June instant, and that
they report such parts of the proceedings of the said Council, (if any)
as shall appear to them to be unconstitutional, or concerning which
they shall be doubtful, to this Council, at their next sitting.

Resolved, that Mr. CURTIS and Mr. JACOB be a Committee to
examine the Journal of the General Assembly from the formation of
the Legislature, down to October Session, 1781;--And that they report
to this Council, at their next Session, such part of the Proceedings of
the Assembly, (if any) as shall appear to them to be unconstitutional,
or concerning which they shall be doubtful.

Resolved, that the two Committees last above mentioned, be
impowered to call for, and receive, the above mentioned Journals,
severally committed to them for examination.

Resolved, that Mr. CARPENTER, Mr. HUNT, and Mr.
TOWNSEND be a Committee to examine the Constitution of this
State, & that they report such Alterations as they shall conceive
necessary to be made therein, to the Council, at their next Session.

Adjourned until 2 o'clock P.M.

2 o’clock P.M. 7th June--Council opened. After proceeding in
examining the Constitution of this State, Adjourned until 8 o'clock
tomorrow morning.

8th June 1785-8 o’clock A.M. Council met. A message was

“This is blank in the journal.
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received from the Council of this State informing that their Journals
are lodged with Thomas Tolman Esqg., Secretary of Counci, at
Arlington, and that directions should be given said Tolman for the
delivery of said Journals to this Board, on their Application.

Mr. Tichenor, one of the Auditors of public Accounts, verbally
informed this Council that they had not yet compleated the business
of their Appointment, and that, not having with him the necessary
papers, they are unable to report in writing what progress they have
made in the Business. Whereupon

Resolved, that the Auditor of Accounts, be requested to report, in
writing, to this Board, at the next Session thereof, a full State of all
the public Accounts of this State, until the first Wednesday of June
instant; And if such Accounts shall not be then closed, that they be
requested to represent the Obstacles thereto, in writing. Adjourned
until 2 o'clock P.M.

2 o’clock P.M.-8th June 1785--Council opened. The Hon'ble
JOHN SESSIONS Esq. produced the Credentials of his Election;
which being read and approved, and the necessary Qaths
administered to him.

Resofved that Mr. SESSION take his Seat.

The Petition of Dudley Chase and others,® complaining of certain
Grievances, was read, and ordered to lie on File, for future
Consideration.

Resolved, that the Treasurer be requested to furnish this board,
as soon as may be, with an official Account of the several taxes
which have been from time to time, assessed upon each town in this
State, with the arrearages of each town, the first Wednesday in June
instant; And also the amount of the two taxes of ten shillings on the
hundred Acres; and the arrearages then due (if any); And that the
Treasurer be desired to deliver the same to Col. WALBRIDGE.

After further examination of the Constitution, adjourned until the
last Thursday in September next, then to meet at the meeting-house
in the east Parish in Windsor.

Second Session

Windsor, the last Thursday (being the 29th.) of September,
1785.--

There met at the Meeting house in this Place, Mr. PRESIDENT,
Mr. CARPENTER, Mr. ROBINSON, Mr. CURTIS, Mr. JACOB, and

*The petition of Dudley Chase, seeking redress from the Council of
Censors on behalf of the proprietors and inhabitants of Royalton, Bethel,
Randolph, Braintree and Rochester, is found in State Papers Vilf, 131-33.



Council of Censors 1785-86 25

Mr. TOWNSEND:;--but there not being a sufficient number to transact
business,--adjourned until tomorrow morning, ¢ o'clock, to meet at
the dwelling house of Mr. West in this Town.--

AM. 9 o’clock 30th. September 1785 The aforegoing members
met, but a Quorum not being convened, Adjourned until 2 o'clock,
P.M.

2 o’clock P.M. 30th. Septr. The same members met as before
and adjourned until tomorrow morning 9 o’clock.

9 o'clock AM. 1st. October 1785--Met according to
Adjournment, but there not being Quorum, adjourned untit 2 o'clock
P.M.

2 o’clock P.M. 1ist. October--Met according to Adjournment.
Present the same members as above & Mr. MARSH.

Resolved, that Zebulon Chandler be directed to call for, and
receive, the records of the late Court of Confiscation, from the late
Clerk of said Court, or any other person possessed of them, or any
of them; and the same to deliver to this Council with all convenient
dispatch. And the said Clerk, and every person possessed of any of
said Records, are required to deliver the same to said Chandler,
upon request.

The Committee appointed to examine the Constitution and report
such Alterations as they conceive necessary to be made therein,
reported a Draft, which was read. Then adjourned untii Monday
merning, 9 o'clock AM.

3d. October 17859 o’clock AM. Met according to adjournt.
After spending some time upon the Alterations in the Constitution,
proposed by the Committee,--Adjourned until 2 o'clock. P.M.

2 o’clock P.M.--3d. October--Council met. After further progress
made in the business last above mentioned, Adjourned until
tomorrow morning @ o'clock

4th. Qctober-9 o'clock A.M. Council opened.--Present the
same members as above & also Mr. SESSIONS. After further
Progress made in the Business last above mentioned, Adjourned -
until 2 o’clock P.M.--

2 o’clock P.M.—4th. October 1785-Council met. Present the
members before mentioned and Mr. WALBRIDGE and Mr. MARVIN.
After proceeding further in the last mentioned Business, Adjourned
till tomorrow morning 8 o'clock. :
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8 o’clock A.M.--5th. October 1785 Council met. After further
proceedings upon the Constitution, Adjourned 'till 2 o’clock. P.M.

2 o’clock P.M.--5th. October--Council met.

Resolved, that Mr. JACOB, Mr. CARPENTER & Mr. MARVIN be
a Committee to prepare a Clause to be added to the Constitution, for
rating property according to its true value.®

Resolved, that it be and is hereby recommended to the honerable
the Legislature, in their next Session to repeal an Act passed in
February 1779, entitled "An Act to prevent Riots, Disorders and
Contempt of Authority, within this State, and for punishing the
same”” on Account of the Punishment in said Act being
disproportionate to the offences therein mentioned.

Resolved, that it be recommended to the Legislature, 1o alter so
much of the last Clause of an Act passed in February 1779, entitled
"An Act to encourage the destroying of Wolves and Panthers™ as
inflicts corporeal Punishment for taking a Wolf out of a Pit or
Trap--on account of the Punishment being disproportionate to the
offence. Adjourned, until tomorrow morning 9 o’clock.

9 o’clock A.M.--6th October 1785--Council opened.

Resolved, that, in the opinion of this Council, the Punishment
inflicted by the first and sixth clauses of an Act, passed in February
1779 entitled "An Act against counterfeiting bills of Public Credit,
Coins or Currencies, and emitting and passing Bills or Notes on
private Credit, and preventing Injustice in passing counterfeit Bills"™
for the first offence is contrary to the humane Spirit of the
Constitution and ought to be altered by the Legislature.

Resolved, that, in the Opinion of this Council the Proviso annexed
to the third clause of an Act passed in February 1779, entitled "An
Act for authenticating Deeds, and Conveyances"® is contrary to the
thirty first Section of the frame of Government,” and inconvenient in
Practice; and that it be recommended to the Legislature to amend
the same.

Resolved, that, in the opinion of this board, the last Paragraph of

®Cf,, The Council's Proposed Revision of the Constitution, Chapter II,
Section XXXIX, 29, infra, for this proposal.

"State Papers Xll, 50 (February 1779).
®State Papers XIl, 77 (February 17, 1779).
*State Papers Xll, 93 (February 1779).
"®State Papers XlI, 96 (February 1779).

"Section XXXI of the Vermont Constitution of 1777 provided that, "All
deeds and conveyances of land shall be recorded in the town clerk's office,
in their respective towns.” See page 15.
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an Act passed in February, 1779, entitled "An Act to prevent
unseasonable night-walking, and for the punishing of Disorders
committed in the night season™ is contrary to the tenth Article in
the Bill of rights, and that it be recommended to the Legislature to
repeal the same.

Adjourned untll 2 o'clock P.M.

2 o’clock P.M.—6th. October. Council met--

Resolved, that it be recommended to the Legislature to repeal an
Act passed in February 1779, entitied "An Act to prevent the selling
or transporting raw or untanned Hides or Skins out of this State™* as
being contrary 1o the Principles of the Constitution.--

This Council conceiving it exceedingly inconvenient, and against
the Interest of the Community, that so numerous a Body as the
Governor, Council, and General Assembly of the State should be
employed in determining Causes between Party and Party, and their
attention thereby diverted from their more important Business of
Legislation,~-do hereby recommend to the hon'ible the Legislature,
during their next session, to repeal such parts of an Act passed 22d.
October 1779 entitied "An Act constituting the Superior Court a Gourt
of Equity and declaring their Power™ as invests the Governor and
Council and House of Representatives with Authority to hear and
determine Cases in Equity,--With a Proviso that the repealing Act
shall not affect any cause commenced, or depending, and undeter-
ined, before the said Court of Equity.

Resolved, that this Board recommend to the Legislature to repeal
an Act passed 3d. November 1780, entitled "An Act against inimical
conduct"'® on Account of the uncommon Severity of the same.

Resolved, that it be recommended to the Hon'ible the Legislature
to repeal an Act passed on the 22d. February 1781 entitled "An act
for quieting disputes concerning landed Property"” on account of its

*State Papers XlI, 132 (February 15, 1779).

PArticle X of the Vermont Constitution of 1777 provided, "That, in all
prosecutions for criminal offences, a2 man hath a right to be heard, by himself
and his counsel-to demand the cause and nature of his accusation-to be
confronted with the witnesses--to call for evidence in his favor, and a speedy
public trial of the country; without the unanimous consent of which jury he
cannot be found guilty; nor can he be compelled to give evidence against
himself; nor can any man be justly deprived of his liberty, except by the laws
of the land or the judgment of his peers.” See page 10.

“State Papers Xil, 162 {February 1779).

"*State Papers XIi, 181 (October 22, 1779).

'SState Papers Xll, 211 (November 3, 1780).

""State Papers Xll, 13. This act became law on December 21, 1781.
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vesting in the Legislature an exclusive power of determining upon the
validity of their own Grants.
Adjourned until tomorrow morning 9 o'clock.

9 o’clock A.M. 7th. October--Council met.

Resolved that it be recommended to the Hor'ible the Legislature
1o repeal an Act entitled "An Act for the Punishment of Conspiracies
against the Peace Liberty and Independence of this State™® passed
21st. June 1782--on account of the inexpediency of continuing in
force a Law of so great Severity in the present Circumstances of this
State.

Resolved that it be recommended to the Hon'ible the Legislature
to repeal the first Clause of an Act passed 22d. October 1782
entitled "An Act in Addition to an Act regulating Goals and Goalers"®
on account of its not sufficiently guarding the Property of the
Subject.--

Resolved that it be earnestly recommended to the Hon'ible the
Legislature as soon in their next session as may be to repeal an Act
passed 22d. October 1782 entitled "An Act for the regulation and
establishment of Town Lines™ and the several Additions thereto--
And also an Act passed February 26th 1782 entitled "An Act to
ascertain the Boundaries of the Towns therein mentioned.”™ And
also an Act passed 23d. October 1783, entitled "An Act for the
purpose of enabling the Surveyor General to complete the survey of
the Town lines in this State™™ And an Act passed 8th. March 1784
entitled "An Act for the purpose of cutting roads in the northern part
of this State"*--

Adjourned until 2 o'clock P.M.

2 o’clock P.M. 7th October 1785--Council met.

Resolved that it be recommended to the Hon'ible the Legislature
to alter the Penalty contained in the fourth Clause of an Act passed
2d. March 1784 entitled "An Act to prevent the spreading of the
small-Pox"® the same being in the Opinion of this Council contrary to
the humane Spirit manifested in the twenty-sixth Section of the frame

"“State Papers XlI|, 98 (June 21, 1782).
*State Papers XlIl, 150 (October 22, 1782).
XState Papers X, 151 (Cctober 22, 1782).
' State Papers X, 82 (February 26, 1782).
Z2State Papers XlIl, 220 (October 23, 1783).
ZState Papers Xl|, 251 (March 8, 1784).
*State Papers XlIl, 235 (March 2, 1784).



Council of Censors 1785-86 29

of Government.”

Resolved that it be recommended to the Hon'ible the Legislature
to repeal an Act passed 9th. March 1784 entitled "an Act to reverse
several Judgments therein mentioned™ as interfering with the
Judicial Department.

Adjourned 'till tomorrow moming 9 o'clock.

9 o’clock A.M. 8th. October 1785.--Council met.

Resolved that Mr. TOWNSEND, Mr. SESSIONS and Mr. JACOB
be a Committee to draw recommendations to the Legislature for the
alteration and repeal of the Acts before mentioned with the reasons
for the same.

On motion, Resolved that Mr. MARVIN, Mr. WALBRIDGE and Mr.
ROBINSON be added to the Committee for examining the Journais
of Council appointed in June last.

On motion resolved that Mr. PRESIDENT be added to the
Committee for examining the Journal of the General Assembly
appointed in June last.

Resolved that Mr. MARSH have leave of Absence until Tuesday
morning next.

Adjourned until Monday morning 9 o’clock.

10th. October 1785 9 o’clock A.M. Council met.--
After some time spent in examining the Laws-—adjourned until 2
o’clock P.M.

2 o'clock P.M. 10th. October Council opened--
After some further time spent in examining the Laws and Journals
of Council Adjourned until tomorrow moming 9 o'clock.

g8 o’clock AM 11th. October--Council met--And after some
time spent in further examining the Journals of Council--Adjourned
until 2 o'clock P.M.

2 o'clock P.M. 11th. October--Council opened. After some
further time spent in examining the Journals of Council and Assembly
--Adjourned until tomorrow Morning 9 o'clock.

9 o’clock A.M. 12th. October 1785--Council opened. Granted
leave of Absence this day to Mr. CURTIS. After spending some time

#Zection XXVI of the 1777 Constitution provided that, "Excessive bail
shall not be exacted for bailable offences; and all fines shall be moderate.”
See page 14.

Bgtate Papers X, 267 (March 9, 1782).
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in examining the Laws and Constitution--Adjourned until 2 o'clock
P.M.

2 o’clock P.M. 12th. October 1785--Council met-—-After further
proceeding in the business last mentioned Adjourned until 9 o'clock
tomorrow morning.

9 o'clock A.M. 13th. October 1785--Council met--& after some
time spent in examining the Laws; Adjourned until 9 o'clock tomorrow
morning.

8 o’clock A.M. 14th October 1785--Council met and after further
examining the Laws--Adjourned until 2 o’clock Afternoon.--

2 o’clock P.M. 14th October--Council met--

Resolved that Mr. JACOB be desired to request Col. Bradley, Mr.
Knight, Mr. Chipman and Mr. Israel Smith to attend this Board as
soon as may be for Counsel.”

Col. Bradiey, Mr. Knight and Mr. Smith attended--pursuant to the
request of this Board and gave their Opinions respecting Questions
proposed to them.

Upon Motion, Resolved that the thanks of this Council be given to
the Gentlemen above named for their Services.

After further examining the Laws--Adjourned until tomorrow
morning 9 o'clock.

$ o’clock A.M. 15th October 1785--Council opened.

Resolved that #t is the Opinion of this Board that its Powers
extend to any transaction during the existence of this Council.

Resolved that Col. Matthew Lyon be impeached before the
Governor and Council of this State for refusing to deliver to the order
of this Board the records of the Court of Confiscation.® And that the

“Stephen Bradley of Westminster, Samuel Knight of Brattleboro,
Nathaniel Chipman of Tinmouth, and lIsrael Smith of Rupert were all
members of the General Assembly and also attorneys, whose advice on the
question of the jurisdiction of the Council of Censors would not only settle
the issue at hand--whether Matthew Lyon's refusal to comply with its order
was impeachable as it occurred during the sitting of the Council--but would
establish a precedent for future councils in ruling on matters occurring during
the time the councils met. See Constitution of 1786, Sec. 43, page 100.

| yon's trial was held before the Governor and Council on October 18,
1785. He was found guilty the following day, and ordered to deliver the
records of the Court of Confiscation to the Council of Censors and receive a
reprimand from the President of the Court (the Governor). A fine of 500
pounds and the costs of prosecution would be levied on him, if he still
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PRESIDENT be directed to acquaint the house of Assembly

therewith and request them to appoint Counsel to prosecute the

same to effect during the present Session of the Legislature.
Adjourned until Monday Morning 9 o’clock.,

17th October 1785 — 9 o’clock A.M.--Council met.--

Hesolved that it be and hereby is recommended to the hon'ible
the Legislature in their present Session to repeal an act passed 18th.
June 1785 entitled, "An Act to secure Daniel Marsh in the
possession of a certain farm untii he shall have Opportunity of
recovering his Betterments, and nullifying several Judgments
rendered against him."*

1st. Because the said Act in effect destroys the Power assigned
by the Constitution to the judicial Department.

2d. Because it divests one Subject of his Possession to Land,
already determined to be his right by a Court and Jury, and
arbitrarily vests it in another, without the intervention of a Jury:
contrary to the thirteenth Article in the Bill of rights, and the twenty
second Section of the frame of Government.*

3d. Because it gives Mr. Marsh a greater Privilege than was
thought proper by the Legislature to be given to other Subjects, by
the seventh Clause of an Act passed by them the preceding day
entitled "An Act for settling Disputes respecting landed Property™' as
it enables him {o enter his Action for the betterments of the Land
without first paying the Costs of the Judgmenrts recovered against
him and by annuling those Judgments destroys Mr. Whitney's
remedy for his Costs of Suit.

refused to preduce the records. Chipman then moved for a new trial, saying
“that his cause had not been rightly understood and defended . . . ," and the
Governor and Council granted him a new trial. The records of the Governor
and Council do not indicate that a second trial was held. The records of the
Court of Confiscation were not turned over to the General Assembly.
Governor and Council 1], 83-4, 87. William Slade says that, "The Compiler
[Slade] has been unable to find the records of the ‘Court of Coenfiscation,” or
any except the few which follow . . . .* Slade's State Papers, 1823, 559-60.
Mary Greene Nye's diligent work in the 1930's turned up a good deal more
than Slade had found. See State Papers VI

P State Papers of Vermont XIV, 25 (June 18, 1785).

®Article XUl (1777) provided, "That, in controversies respecting property,
and in suits between man and man, the parties have a right to a trial by
jury; which ought to be held sacred.” Section XXI! provided that, “Trials shall
be by iury; and it is recommended to the legislature of this State to provide
by law, against every corruption or partiality in the choice, and return, or
appointment, of juries.” See page 7, 13.

 State Papers XIV, 17 (July 17, 1785).
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4th. Because said Act appears to render void certain Judgments
in forcible Entry and Detainer, and of consequence remits Fines;
which is a branch of Power assigned by the Constitution to the
Governor and Coungcil.

5th. That said Act not only takes the Possession of the Land in
dispute from Whitney and gives it to Marsh but hinders Whitney from
commencing a Suit for recovering his Possession until a finai
Judgment shall be rendered in the Suit for Betterments—-and Whitney
is then left to a course of Litigation to recover the Passession which
is thus extraordinarily wrested from him.

Resolved that it be and hereby is recommended to the Hon. the
Legislature in their present Session to repeal an Act passed 18th.
June 1785 entitled "An Act confirming Andrew Graham, of Putney,
in the Courty of Windham in the quiet and peaceable Possession of
the farm on which he now lives in said Putney and rendering all
Judgments respecting the Possession of the same heretofore had
and rendered by any Court of Law whatsoever nuli and void."*

1st. For reasons similar to the first second and fourth given in
the preceding Resolution.

2d. Because the said Act is so worded as to reverse a
Judgment rendered previous to the Existence of this State.

3d. Because by reversing the Judgments obtained against said
Graham, the adverse party is precluded obtaining his Costs awarded
by the Judgments.

4th. Because the said Act is so unguardedly worded as to
suspend all Executions Processes and other Law Proceedings of
what name or nature soever within the State and to declare that they
be no further prosecuted.

5th. Because contrary to the Verdict of two Juries under QOath
said Graham is declared the legal Possessor of the Land in dispute.

Adjourned until 2 o'clock P.M.

2 o'clock P.M. 17th. Qctober 1785--Council met.
After some time spent upon the Constitution adjourned until 9
o'clock tormorrow Morning.

18th. October 1785 8 o’clock A.M.--Council opened & after
some further time taken up in examining the Constitution adjourned
until 2 o'clock P.M.

2 o’clock P.M. 18th. October--Council met & after further
Progress in examining the Constitution adjourned until 9 o'clock
tomorrow Morning.

®State Papers XIV, 28 (June 18, 1785).
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19th. October 17859 o’clock A.M.-Council met. After further
time spent in revising the Constitution Adjourned until 2 o'clock P.M.

2 o'clock P.M. October 19th. Council met. After further
deliberation upon the Constitution adjourned tomorrow morning until 9
o'clock.

9 o’clock A.M. 20th October--Council opened.

Whereas there appears to this Council, for the preservation of the
rights and happiness of the People, an absclute necessity of
amending and explaining several Articies of the Constitution of this
State, and of making some Additions thereto.

Therefore by virture of the Power and Authority vested in this
Council by the 44th Section of the frame of Government it is
unanimously resolved that the first Constable of each Town in this
State be and is hereby directed at least six and not more than
twelve days previous to the second Tuesday of June next to warn a
meeting of the Inhabitamts of their respective Towns to be held at the
usual Place of holding Freeman’s Meetings within the same at two
o'clock in the Afternoon of the said second Tuesday of June (by
giving personal notice thereof, then and there) if they shall see
proper, to elect one member of a Convention to be held for the
purposes above mentioned, in the same manner as representatives
in Assembly are legally to be chosen:--And that the said Constable,
or in case of his Absence, the Town Clerk certify the due Election of
the person chosen.

And that it be and is hereby recommended to the said members
of Convention to convene on the last Thursday of said June at the
Meeting house in Manchester to carry into execution the important
purposes of their Appointment.

And in order to have the persons authorised to determine upon
the Propriety of the several alterations proposed in the Constitution
unbiased by Interest:

Resolved that in the opinion of this Council, the Governor,
Lieutenant Governor, Treasurer of the State, Members of the Council
of the State, Council of Censors, or General Assembly, Officers who
hold their Commissions during good behaviour, and cther Officers
who may be interested by the Alterations proposed to be made in
the Constitution ought not to be elected members of such
Convention.”

“The Council's opinion may not have been communicated to the towns
with sufficient force, since the delegates included Asahel Smith of Benson
{member of the General Assembly). John M. Comstock, Principal Civil
Officers of Vermont, 1777-1918 (8t. Albans: St. Albans Messenger Co.,
1918), 279. This rule was not adopted in future Councils.
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Resolved that the Treasurer be requested to furnish this board
with an official Account of the several Taxes which have been from
time to time assessed upon each town in this State with the
arrearages of each Town the first day of January next And also the
Amount of the two taxes of ten Shillings on the hundred Acres and
the arrearages then due (if any} and that the Treasurer be desired to
deliver the same to Mr. MOSELEY or Doct. MARVIN.

Adjourned until 2 o'clock P.M.

2 co'clock P.M. 20th. October Council opened. After further
Proceeding in revising the Constitution

Resolved that three hundred Copies of the Constitution as revised
be printed and that Mr. CURTIS and Mr. JACOB be a Committee for
distributing the same.

Adjourned until tomorrow morning 9 o'clock.

9 o’clock A.M. 21st. October 1785--Council opened.

Allowed the Debenture & gave an Order upon the Treasurer of
the State for the Payment thereof.

Resolved that Mr. TOWNSEND be a Committee to make a draft
of the Censures of the Council to be published for the perusal of the
Freemen.

Resolved that Mr. CURTIS be requested to wait upon the Auditor
of Accounts for a report in writing of the state of public accounts
agreeable to a Resolution of this Council in June last.

Adjourned to meet at the Court house in Bennington on the first
Thursday in February next.

Third Session

Bennington the 1st. Thursday, being the 2d day, of February
1786. :

There met at the Courthouse in this Place Mr. PRESIDENT, Mr.
CARPENTER, Mr. ROBINSON, Mr. HUNT and Mr. TOWNSEND but
there not being a sufficient number to transact business--adjourned
until tomorrow morning 9 o'clock to meet at the dwelling house of
William Griswould in Bennington.

9 o'clock A.M. 3d. February 1786--The above named members
met but for the reason above adjourned until 2 ¢’clock P.M.

2 o’clock P.M. 3d. February--The above named Members met
& also Mr. WALBRIDGE; but for the same reason stili continuing
adjourned until tomorrow morning 9 o'clock.

9 o’clock A.M. 4th February 1786--The above named members
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convened & adjourned until 9 o’'clock Monday morning.

6th. February 1786 — 9 o’clock AM.--The members above
named convened & adjourned until 2 o'clock P.M.

2 o’clock P.M. The members above named convened &
adjourned 'til 9 ¢’clock tomorrow morning.

7th. February 1786--8 o’clock A.M.--The members above named
convened & adjourned until 2 o’clock P.M.

2 oclock PM. The members above named convened &
adjourned until 9@ o’clock tomorrow morning.

8th February 1786--8 o’clock A.M.--The members above named
convened & adjourned until 2 o'clock P.M.

2 oclock PM. The members above named convened &
adjourned until 9 o'clock tomorrow morning.

9th. February 1786--8 ¢o’clock A.M.--The members above named
convened & also Mr. MARVIN.

Resolved that Mr. MARVIN and Mr. ROBINSON be a Committee
to examine the Journals of the Councit and General Assembly at
their last Session and that they report such parts as appear to them
to be unconstitutional or dubious.

Mr. TOWNSEND reported a draft of Censures to be passed upon
the unconstitutional Proceedings of the legislative and executive
branches of Government which was read.

Adjourned until 2 o’clock P.M.

2 o’clock P.M. 9th. February. Council opened.

LEWIS BEEBE Esq. having taken the Oath as one of this Council
took his seat.

Resolved that Mr. ROBINSON be requested to call upon Doct.
Roswell Hopkins one of the Auditors for a full state of all the public
accounts of this State. Adjourned until tomorrow morning 9 o'clock.

10th. February 1786-9 o’clock A.M.--Council opened--After
making some Progress in examining the Draft of Censures--
Adjourned until 2 o'clock P.M.

2 o’clock P.M. 10th. February Council opened. After making
further progress in examining the draft of Censures--adjourned 'till
tormorrow moring 9 o'clock.

11th. February 1786—¢ o'clock A.M.--Council met. After making
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further progress in examining the draft of Censures--Adjourned ill
Monday morning @ o'clock.

13th. February 1786--9 o’clock A.M.--Council opened.

Resolved that a State of the Arrearages of Taxes on the first day
of January last be published in both the News Papers printed in this
State for the Information of the Freemen.

After making further Progress in examining the draft of Censures
adjourned 'till 2 o’clock P.M.

2 o’clock P.M.-13th. February Council met. After making

further Progress in examining the draft of Censures adjourned il
tomorrow moming 9 o'clock.

14th. February 1786-9 o’clock A.M.--Council opened--After
compleating the Examination of the draft of Censures--Adjourned 1ill
2 o’clock P.M.

2 o’'clock P.M. 14th February Council met.

Resolved that one thousand Copies of the Draft of the Censures
of this Council upon the Proceedings of the legislative and executive
Branches of Government (signed by the PRESIDENT) be printed for
the Perusal and consideration of the People; and that they be
distributed by Mr. ROBINSON, Mr. JACOB & Mr. CURTIS according
to the Grand List: reserving a suitable number for unincorporated
inhabited Towns.

Passed the Debenture--

Then adjourned without Day.

A true Journal--Attest
MICAH TOWNSEND. Secry.
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Resolutions of the Council

In Council of Censors, October 5, 1785

I. Resolved, that it be, and is hereby recommended to the
Honorable the Legislature, in their next session, to repeal an act
passed in February, 1779, entitled, "An act {0 prevent riots,
disorders, and contempt of authority within this State, and for
punishing the same,” on account of the uncommon severity of the
punishments to be inflicted for breaches of said act, and their
disproportion to the offences; it being unjust and impolitic, in the
opinion of the Council, as well as contrary to the bhumanity
manifested in the Constitution, to inflict punishments which render a
person and his connexions, infamous, and preclude all reformation
for crimes which are not infamous in their nature; and because it
puts a person who simply, and often inadvertently, commits a
trespass, in so desperate a situation as, in its consequences, may be
prejudicial to the peace of society.

Il. Resolved, that it be, and hereby is, recommended to the
Honorable the Legislature, to alter so much of the last clause of an
act passed in February, 1779, entitled, "An act to encourage the
destroying of wolves and panthers,” as directs corporeal punishment
for taking a wolf out of a trap; because punishments too severe in
their nature, for the crimes, have a direct tendency to prevert the
execution of the laws enforcing them; and if inflicted, to lessen the
beneficial operation of the same punishments in ¢ases where severity
is expedient.

In Councif of Censors, Oct. 6, 1785.

lll. Resolved, that it be recommended to the Honorable the
Legislature, to alter the punishment to be inflicted by the first and
sixth clauses of an act passed in February, 1779, entitled, "An act
against counterfeiting bills of public credit, coins or currencies, and
emitting and passing bills or notes on private credit, and preventing
injustice in passing counterfeit bills;" this Council conceiving the
punishment for the crime in the first clause to be too severe for the
offence, (although heinous in its nature) as it excludes all idea of
reformation, for the first transgression; and that the same
punishmernts are beyond all proportion to the actions mentioned in
the first paragraph of the sixth clause of said act, which are no
otherwise offences, than because they are prohibited by law.

IV. Resolved, that it be recommended to the Honorable the
Legislature, to alter the proviso annexed to the third clause of an act
passed in February, 1779, entitled, "An act for authenticating deeds
and conveyances;” because the said proviso is contrary to the intent
of the XXXlst section of the frame of government, where there is no
town clerk in the town, admits of so many different offices for
recording deeds, as renders it difficult and expensive for the
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purchasor to inform himself of the safety of his title.*

V. Resolved, that it be, and is hereby, recommended {o the
Honorable the Legislature, in their next session, to repeal the last
paragraph of an act passed in February, 1779, entitled, "An act to
prevent unseasonable night walking, and for the punishing of
disorders committed in the night season;” because, as this Council
conceives, the .same is contrary to the 10th article in the Bill of
Rights, which declares the right of an accused person to be
confronted with witnesses, to be tried by an impartial jury of the
country and that he cannot be compelled to give evidence against
himself.*

VI. Resolved, that t be recommended to the Honorable the
Legislature, to repeal an act passed in February, 1779, entitled, "An
act to prevent the selling or transporting raw or untanned hides or
skins, out of this State;" the same being considered by this Council
as being too great a controul over the right each individual has of
disposing of his property, to be exercised by a permanent law, and
as being contrary to the principles of the constitution.

Vil.  This Council conceiving it exceedingly inconvenient, and
against the interest of the community, that so numerous a body as
the Governor, Council, and General Assembly of the State, should be
employed in determining causes between party and party, and their
attention thereby diverted from their more important business of
iegislation; do hereby recommend to the Honorable the Legisiature,
during their next session, to repeal such parts of an act passed
October 22, 1779, entitled, "An act constituting the superior court a
court of equity, and deciaring their power,"” as invest the Governor,
Council, and House of Representatives, with authority to hear and
determine cases in equity; with a proviso, that the repealing act shall
not affect any cause commenced and depending before the said
court of equity.

Vill. Resolved, that it be, and hereby is, recommended to the
Honorable the Legislature, to repeal an act passed 3d November,
1780, entitled, "An act against inimical conduct;” and also an act
passed 6th November, 1780, entitled, "An act in addition to and
explanation of the last paragraph of an act, entitled, ‘An act against
high treason;™ on account of the large powers therein given, in the
one to a single, and in the other to two ministers of justice--the
vague definition of the offences--and the inexpediency of having acts
in force after the reason for their existence has ceased.

IX. Resolved, that it be, and hereby is, recommended to the
Honorable the Legislature, in their next session, to repeal an act

“See page 15.
%See page 7.
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passed on the 22d February, 1781, entitled, "An act for quieting
disputes concerning landed property;” because this Council conceive
it to be an encroachment made by the Legislature upon the power
assigned by the constitution to the judicial depariment, and that it
invests them with the authority of determining upon the validity of
their own grants.

in Council of Censors, October 7, 1785.

X. Resolved, that it be, and is hereby, recommended to the
Honorable the Legislature, in their next session, to repeal an act,
entitted, "An act for the punishment of conspiracies against the
peace, liberty, and independence of this State," passed 21st June,
1782; on account of the inexpediency of continuing in force a law of
so great severity, after the necessity which occasioned passing it has
ceased.

Xl. Resolved, that it be, and hereby is, recommended to the
Honorable the Legislature, in their next session, to alter the first
clause of an act passed 22d October, 1782, entitled, "An act in
addition to an act regulating goals and goalers;” on account of its not
sufficiently guarding the property of the subject:

Firstly, in not more explicitly defining the time of notice to be
given to the creditor, or his attorney.

Secondly, for that the said clause is so expressed, that it may be
(and by some is} construed, that any justice of the peace of the
county is obliged to administer the oath therein mentioned to the
debtor, upon his application, afthough such justice should be
convinced of the falsity of it.

Thirdly, because no penalty is prescribed in case of the debtor's
false swearing.

Fourthly, because it leaves it in the power of the debtor to
choose any justice in the county o determine upon his application,
and authorises one justice to liberate a debtor from imprisonment, let
the amount of his debts be what they may.

Xli. Resolved, that it be, and hereby is earnestly recommended
to the Honorable the Legislature, in their next session, to repeal an
act passed 22d October, 1782, entitled, "An act for the regulation
and establishment of town lines,” and the several additions thereto;
and also an act passed February 26th, 1782, entitled, "An act to
ascertain the boundaries of the towns therein mentioned;” and also
an act passed 23d October, 1783, entitled, "An act for the purpose
of enabling the Surveyor-General to complete the survey of the town
lines in this State;" and an act passed 8th March, 1784, entitled, "An
act for the purpose of cutting roads in the northern parts of this
State;” for the following reasons, viz.:

First, because the said several acts appear to this Council
calculated for the emolument of individuals, by arbitrarily taking and
disposing of the property of others, rather than for the true interest of
the community at large.
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Secondly, because, however injurious the operation of the said
several acts may be to the property of individual towns or persons,
they are obliged to defray the expense, and that upon much shorter
notice, and less equitable prnciples, than the laws point out in
common demands between party and party, as their lands are
thereby subjected to sale at public vendue, for the satisfaction of
debts, merely of a private nature, and differing from private contracts
in no respect, only, that the persons on whom the demand is made,
are not allowed a voice in the contract, and the satisfaction is made
in a mode that precludes them the priviege of contesting the
demand.

Thirdly, because they appear to authorise the Legislature to
determine the right of property, held under different titles, and
thereby preclude the aggrieved proprietors their remedy at law,
contrary to the true intent and meaning of the 13th article in the Bili
of Rights.

XN, Resolved, that it be, and hereby is recommended to the
Honorable the Legislature, to alter the penalty contained in the fourth
clause of an act passed 2d March, 1784, entitled, "An act to prevent
the spreading of the small-pox;” because the unusual severity of the
said clause, is contrary to the humane spirit manifested in the XXVith
section of the Frame of Government, and may probably defeat its
operation.®

XIV. Resolved, that it be, and hereby is recommended to the
Monorable the Legislature, to repeal an act passed gth March, 1784,
entitied, "An act to reverse the several judgments therein mentioned;"
this Council conceiving the said act to be an encroachment upon the
authority assigned by the constitution to the judicial depariment; the
supreme court being, in the opinion of this Council, competent 10
remedy the grievances complained of.

XV. FResolved, that it be, and hereby is recommended to the
Honorable the Legislature, to alter an act passed 29th October,
1784, entitled, "An act for the purpose of opening a free trade to and
through the Province of Quebec,” so far as to provide that no
further expense shall accrue to the State by any proceedings
therecn; this Council conceiving it unreasonable to tax the inhabitants
of the State at large to defray the expense of a treaty, the benefits
of which will be partial and confined to a few individuals.

fn Council of Censors, October 17, 1785.
Resolved, that it be, and hereby is recommended to the

*The XXVith Section of the 1777 Constitution provided that, "Excessive
bail shall not be exacted for bailable offences; and all fines shall be
moderate.” See page 14.

¥State Papers Xlll, 290 (October 28, 1784).
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Honorable the Legislature, in their present session, to repeal an act
passed 18th June, 1785, entitled, "An act to secure Daniel Marsh in
the possession of a certain farm until he shall have opportunity of
recovering his betterments, and nullifying several judgments rendered
against him."

1. Because said act, in effect, destroys the power assigned by
the constitution to the judicial department.

2. Because it divests one subject of his possession to land,
already determined to be his right, by a court and jury, and arbitrarily
vests it in another, without the intervention of a jury, contrary to the
13th article in the Bill of Rights, and the XXlld section of the Frame
of Government.®

3. Because it gives Mr. Marsh a greater privilege than was
thought proper by the Legislature to be given to other subjects, by
the 7th clause of an act passed by them the preceding day, entitled,
"An act for settling disputes respecting landed property;” as it
enables him to enter his action for the betterments of the land,
without first paying the costs of the judgments recovered against him;
and, by annulling those judgments, destroys Mr. Whitney’s remedy
for his costs of suit.

4. Because said act appears to render void certain judgments in
forcible entry and detainer, and, of consequence, remits fines; which
is a branch of power assigned by the constitution to the Governor
and Council.

5. That said act not only takes the possession of the land in
dispute from Whitney and gives it to Marsh, but hinders Whitney from
commencing a suit for recovering his possession, until a final
judgment shall be rendered in the suit for betterments; and Whitney
is then left to a course of litigation to recover the possession which
is thus extraordinarily wrested from him.

Resolved, that it be, and hereby is recommended to- the
Honorable the Legislature, in their present session, to repeal an act
passed 18th June, 1785, entitled, "An act confirming Andrew
Graham, of Putney, in the county of Windham, in the quiet and
peaceable possession of the farm on which he now lives in said
Putney, and rendering all judgments respecting the possession of the
same, heretofore had and rendered by any court of law whatsoever,
null and void."*

1. For reasons similar to the first, second, and fourth, given in the
preceding resolution.

2. Because the said act is so worded as to reverse a judgment
rendered previous to the existence of this State.

*®See page 7, 13.
%State Papers XlI, 28 (June 18, 1785).
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3. Because, by reversing the judgments obtained against said
Graham, the adverse party is precluded obtaining his costs awarded
by the judgments.

4. Because the said act is so unguardedly worded, as to suspend
all executions, processes, and other law proceedings of what name
or nature soever, within the State; and to declare that they be no
further prosecuted.

5. Because, contrary to the verdict of two juries under oath, said
Graham is declared the iegal possessor of the land in dispute.



The Constitution
As Revised by the First Council of Censors
And Recommended for the Consideration

Of the People

October, 1785.

CHAPTER |
A DECLARATION OF THE POLITICAL RIGHTS
AND PRIVILEGES
OF THE INHABITANTS OF THE
STATE OF VERMONT.

I. That all men are born equally free and independent, and have
certain natural and inherent rights, amongst which are the enjoying
and defending life and liberty, acquiring, possessing, and protecting
property, and pursuing and obtaining happiness and safety. There-
fore, no male person, born in this country, or brought from over sea,
ought to be holden by law, to serve any person, in this common-
wealth, as a servant, slave, or apprentice, after he arrives to the age
of twenty-one years; nor female, in like manner, after she arrives to
the age of eighteen years, unless they are bound by their cwn
consent, after they arrive to such age, or bound by law for the
payment of public or private demands.

.  That private property ought to be subservient to public uses,
when necessity so requires; nevertheless, whenever the property of
any particular person is taken for the use of the public, the owner
ought t0 receive an equivalent therefor.

lll. That all men have a natural and unalienable right to worship
ALMIGHTY GOD, according to the dictates of their own consciences
and understandings, as, in their opinion, shall be regulated by the
word of GOD; and that no man ought, or of right can be compelled,
to attend any religious worship, or erect, or support any place of
worship, or maintain any minister, contrary to the dictates of his
conscience; nor can any man be justly deprived or abridged of any
civil right as a citizen, on account of his religious sentiments, or
peculiar mode of religious worship; and that no authority can or
ought to be vested in, or assumed by any power whatsoever, that
shall, in any case, interfere with, or in any manner control, the rights
of conscience in the free exercise of religious worship: nevertheless,
every sect or denomination of christians ought to observe the
Sabbath or Lord's day, and keep up some sort of public religious
worship which, to them, shall seem most agreeable to the revealed
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will of GOD.

IV. Every person within this commonwealth ought to find a certain
remedy, by having recourse to the laws, for ali injuries or wrongs
which he may receive in his person, property or character: he ought
to obtain right and justice freely, and without being obliged to
purchase it; completely and without any denial; promptly and without
delay; conformably to the laws.

V. That the people of this State, by their legal representatives, have
the sole, exclusive and inherent right of goveming and regulating the
internal police of the same.

VI. That ali power being originally inherent in, and consequently
derived from, the people; therefore, all officers of government,
whether legislative or executive, are their frustees and servants, and
at ali times, in a legal way, accountable to them.

VIl. That as civil government is, or ought to be, instituted for the
common benefit, protection and security of the people, nation or
community, and not for the emolument of any individuals, who are a
part only of that community, the people, collectively considered, have
a right to alter and reform their government, in such manner as shalj,
by them, be judged most conducive to the public weal.

VIil.  That those who are employed in the legislative and executive
business of the State, may be restrained from oppression, the people
have a right, by their legal representatives, to enact laws for reducing
their public officers to a private station, and for supplying their
vacancies, in a constitutional manner, by regular elections, at such
periods as they may think proper.

IX. That all elections ought to free and without corruption; and that
all freemen, having a sufficient evident common interest with, and
attachment to, the community, have a right to elect officers, and be
elected into office.

X. That every member of society hath a right to be protected in the
enjoyment of life, liberty and property, and therefore is bound to
contribute his proportion towards the expense of that protection, and
yield his personal service, when necessary, or an equivalent thereto;
but no part of a man's property can be justly taken from him, or
applied to public uses, without his own consent, or that of the
representative body of the freemen; nor can any man, who is
conscientiously scrupulous of bearing arms, be justly compelled
thereto, if he will pay such equivalent; nor are the people bound by
any law, but such as they have, in like manner, assented to, for their
common good. And previous to any law being made to raise a tax,
the purpose for which it is to be raised, ought to appear evidert to
the Legislature to be of more service to the community than the
money would be, if not collected.

Xl. That in all prosecutions for criminal offences, a man hath a right
to be heard by himself and his counsel,-to demand the cause and
nature of his accusation,—-to be confronted with the witnesses,--to call
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for evidence in his favor, and a speedy public trial by an impartial
jury of the country; without the unanimous consent of which jury, he
cannot be found guilty:--nor can he be compelled to give evidence
against himself:-nor can he be justly deprived of his liberty, except
by the faws of the land, or the judgment of his peers.

Xll. Laws made to punish actions done before the existence of such
laws, and which have not been declared crimes by preceding laws,
are unjust, oppressive and inconsistent with the fundamental
principles of a free government,

XIll.  Warrants, without oaths or affirmations first made, affording
sufficient foundation for them, whereby any officer or messenger may
be authorised or required to search suspected places, or to seize
any person or persons, his, her, or their property, not therein
particularly described, ought not to be granted in any criminal matter
or complaint.

XIV. That when an issue in fact, proper for the cognizance of a jury,
is joined in a court of law, the parties have a right to a trial by jury,
which ought to be held sacred.

XV. That the people have a right to freedom of speech, and of
writing and publishing their sentiments, concerning the transactions of
government:--and therefore the freedom of the press ought not to be
restrained.

XVI. The freedom of deliberation, speech and debate in the
Legislature, is so essential to the rights of the people, that it cannot
be the foundation of any accusation or prosecution, action or
complaint, in any other court or place whatsoever.

XVIl. The power of suspending laws, or the execution of laws, ought
never to be exercised, but by the Legislature, or by authority derived
from it, to be exercised in such particular cases only, as the
Legislature shall expressly provide for.

XVIIl. That the people have a right to bear arms for the defence of
the community. And as standing armies, in the time of peace, are
dangerous to liberty, they ought not to be supported, unless there
shall be imminent danger of an invasion, insurrection or rebeliion,
and then, only during the existence of those causes: and that the
military should be kept under strict subordination to, and governed
by, the civil power.

XIX. That no person in thIS commonwealth c¢an, in any case, be
subjected to law-martial, or to any penalties or pains by virtue of that
law, except those employed in the army, and the militia in actual
service.

XX. That frequent recurrence to fundamental principles, and a firm
adherence to justice, moderation, temperance, industry and frugality,
are absolutely necessary to preserve the blessings of liberty, and
keep government free: the people cught therefore, to pay particular
attention to these points, in the choice of officers and
representatives; and have a right, in a legal way, to exact a due and
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constant regard to them, from their legislators and magistrates, in the
making and executing such laws as are necessary for the good
government of the State.

XXI. That all people have a natural and inherent right to emigrate
from one State to another that will receive them; or to form a new
State in vacant countries, or in such countries as they can purchase,
whenever they think that thereby, they can promote their own
happiness.

XXil. That the people have a right, in a legal way, to assembie
together in their respective towns to consult for their common good;
to instruct their representatives, and to apply to the Legislature for
redress of grievances, by address, petition, or remonstrance.

XXl  That no person shall be liable to be transported out of this
State, for trial for any offence committed within the same.

CHAPTER I
PLAN OR FRAME OF GOVERNMENT

SECTION 1.

The COMMONWEALTH or STATE of VERMONT, shall be
governed hereafter, by a Governor {or Lieutenant-Governor) Council,
and an Assembly of the Representatives of the freemen of the same,
in manner and form following.

SECTION 1.
The supreme legislative power shall be vested in such Assembly.
SECTION 1il.

The supreme executive power shall be vested in a Governor (or,

in his absence, a Lieutenant-Governor) and Council.
SECTION IV.

Courts of justice shall be maintained in every county in this State,
and also in new counties when formed; which courts shall be open
for the trial of all causes proper for their cognizance, and justice shall
be therein impartially administered, without corruption, or unnecessary
delay. The judges of the supreme court shall be justices of the
peace throughout the State, and the several judges of the county
courts in their respective counties, by virtue of their offices, (except in
the trial of such causes as may be appealed to the county court.)

SECTION V.

A future Legislature may, when they shall conceive the same to
be expedient and necessary, erect a court of chancery, with such
powers as are usually exercised by that court, or as shall appear for
the interest of the commonwealith; and also a court to correct the
errors of the supreme court of judicature: provided they do not
constitute themselves the judges of either of said courts.

SECTION VI

The legislative, executive, and judiciary departments, shall be

separate and distinct, so that neither exercise the powers properly
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belonging to the other.
SECTION ViII.

To prevent unnecessary expense in legislation, for the more
deliberate and expeditious proceeding in that important business, and
that the freemen may be better and more equally represented, the
whole number of Representatives in Assembly shall not exceed fifty;
to be elected in manner following:“--each organized town in this
State, on the first Tuesday in September annually, shall have liberty
to choose one able, discreet freeholder, to represent them in a
county convention, to be held at such time and place as the
Legislature shall by law, appoint; the members of which convention,
when met, shall, by ballot, elect from their own body so many of said
representatives (to consist of persons most noted for wisdom and
virture) as the Legislature shall, in future, limit, having respect to the
grand list of each county, in apportioning the number,

SECTION VIII.

The representatives, so chosen, (a majority of whom shall
constitute a quorum for transacting any other business than raising a
State tax, for which two thirds of the members elected shall be
present) shall meet on the second Thursday of the succeeding
October, and shall be styled, The General Assembly of the State of
Vermont. they shall have power to choose their Speaker, Secretary
of the State, their Clerk, and other necessary officers of the House--
sit on their own adjournments--prepare bills, and enact them into
laws--judge of the elections and qualifications of their own members:
they may expel members, but not for causes known to their
constituents antecedent to their election: they may administer oaths
or affirmations, in matters depending before them--redress
grievances--impeach State criminals--grant charters of incorporation
--gonstitute towns, boroughs, cities, and counties: they may annually,
in the first session after their election, and at other times, when
vacancies happen, choose delegates to Congress (subsequent to the
admission of this State into confederation with the United States;)

“*The Council of Censors also propose, instead of the remainder of
section VI, the following clause, to be at the election of the convention, viz:
--The Legislature shall, in their first session after the approbation of this
section of the Constitution, (having regard to the grand list, the local situation
of, and the probability of a disproportionate increase of population in, the
different districts) divide the whole State into fifly districts, to continue for
three years next after the division; and provide for the due and orderly
election of one representative in Assembly from each district, in such manner
that the votes shall be received in the respective towns, That the Legislature
shall have power, (if a different increase of population in the respective
districts shall render it necessary) twice in each septenary, forever hereafter
and no oftener, to divide the said districts in a more equal manner.” This
footnote appears in the text of the proposed Constitution.
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and shall also, in conjunction with the Council, annually {or oftener if
need be) elect judges of the supreme and several county and
probate courts, sheriffs, and justices of the peace; and also, with the
Council, may elect major-generals and brigadier-generals, from time
to time, as often as there shall be occasion, to hold their offices
during the pleasure of the Legislature: and they shall have ali other
powers necessary for the Legislature of a free and sovereign State:
but they shall have no power to add to, alter, abolish, or infringe any
part of this constitution.
SECTION 1IX.

The Council of this State shall consist of one able, discreet
freeholder, to be chosen from each county in the State, by freemen
residing in the same county, in manner following:--The freemen of
each town shall, annually, on the first Tuesday in September, bring in
their votes for one Councillor, residing in the county in which such
town lies, with his name fairly written, 1o the presiding officer of the
meeting, who shall seal them up in the presence of the freemen, and
write on the paper containing the same,~-Votes for a Councillor,~ and
the name of the town where taken,” and deliver them to the person
chosen to attend the county convention for the purpose of electing
representatives in  Assembly:--which convention, when met, (after
choosing a chairman and clerk of the same) before their proceeding
to the choice of representatives, shall sort and count the votes for a
Councillor, and shall declare the person who has the greatest
number of votes, duly elected for the year ensuing: and if there shall
be a tie, the convention shall choose one of those who have the
greatest mumber of votes, to be Councillor for the year ensuing;

“"lf the Convention prefer the mode of dividing the State into districts for
the choice of representatives, to that of choosing them in county
convention;~the Council of Censors propose the following instead of the
remainder of section [X, viz:-Which votes {at a certain time and place, to be
appointed by the Legislature, in their first session after the approbation of
this article) shall, by the several presiding officers of the freemen's meeting,
or {in case of either of their necessary absence) by one of the selectmen of
the same town, be delivered, sealed, to the high sheriff of the same county,
or, in case of his necessary absence, to one of his deputies by the high
sheriff appointed for the purpose, who shall be moderator of the same
meeting; and after a choice made of a clerk of the meeting by the persons
convened, they shall sort and count the votes for a Councillor, and shall
declare the person who has the greatest number of votes, duly elected for
the year ensuing:--and if there shall be a tie, the persons convened shall
choose one of those who have the greatest number of votes to be Councillor
for the year then coming;—-which moderator shall give official notice of such
choice to the person elected, and the said notice shali be a sufficient
credential of such election." This footnote was also in the text of the
proposed Constitution,
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which chairman shall give official notice of such choice to the person
elected; and the said notice shall be a sufficient credential of such
election.

SECTION X,

The freemen of each town shalll on the first Tuesday of
September, in every year, bring in to the constable, their votes for
some able, discreet freeholder, residing in this State, to be Governor,
with his name fairly written; who shall seal them up in the presence
of the freemen, and write on the paper inclosing them,-Votes for
Governor,—-and the name of the town where taken, and deliver them
to some representative chosen to attend the General Assembly: and
at the opening of the said Assembly, there shali be a committee
appointed out of the Council and Assembly, who, after being duly
sworn to the faithful discharge of their trust, shall proceed to receive,
sort and count the votes for the Governor, and declare the person
who has major part of the votes, to be Governor for the year
ensuing. And if there be no choice made, then the Council and
General Assembly, by their joint ballot, shall make choice of a
Governor. The Lieutenant-Governor and Treasurer shall also be
chosen in the manner above directed.

SECTION XI.

The Governor, and in his absence the Lieutenant-Governor, with
the Council, (@ major part of whom, including the Governor or
Lieutenant-Govermnor, shall be a quorum to transact business) shall
have power to commissionate all officers,—and also to appoint
officers, except where provision is, or shall be, otherwise made by
law, or this Frame of Government;--and shall supply every vacancy in
any office, occasioned by death or otherwise, until the office can be
filled in the manner directed by law, or this constitution.--They are to
correspond with other States,--transact business with officers of
government, civil and military, and to prepare such business as may
appear to them necessary to lay before the General Assembly.--
They shall sit as judges to hear and determine on impeachments,
taking to their assistance, for advice only, the judges of the supreme
court;--and shall have power to grant pardons, and remit fines, in all
cases whatsoever, except in treason and murder, in which they shall
have power to grant reprieves, but not to pardon until after the end
of the next session of Assembly; and except in cases of
impeachment, in which there shall be no remission or mitigation of
punishment, but by act of legislation.--They are also to take care that
the laws be faithfully executed.--They are to expedite the execution
of such measures as may be resolved upon by the General
Assembly;--and they may draw upon the treasurer for such sums as
may be appropriated by the House of Representatives.--They may
also lay embargoes, or prohibit the exportation of any commodity, for
.any time, not exceeding thirty days, in the recess of the House only.
—-They may grant such licenses as shall be directed by law, and shall
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have power to call together the General Assembly, when necessary,
before the day to which they shall stand adjourned. The Governor
shall be Captain-General and Commander in Chief of the forces of
the State, but shall not command in person, except advised thereto
by the Council, and then only as long as they shall approve thereof:
and the Lieutenant-Governor shall, by virtue of his office, be
Lieutenant-General of all the forces of the State. The Governor, or
Lieutenant-Governer, and the Council, shall meet at the time and
place with the General Assembly: the Lieutenant-Governor shall,
during the presence of the Commander in Chief, vote and act as one
of the Council; and the Governor, and in his absence the
Lieutenant-Governor, shall, by virtue of their offices, preside in
Council, and have a casting, but no other vote. Every member of
the Council shall be a justice of the peace for the whole State, by
virtue of his office. The Governor and Council shall have a clerk, and
keep fair books of their proceedings, wherein any Councillor may
enter his dissent, with his reasons to support it.
SECTION XII.

The representatives having met, and chosen their speaker and
clerk, shall, each of them, before they proceed to business, take and
subscribe, as well the oath or affirmation of allegiance herein after
directed, (except where they shall produce certificates of their having
theretofore taken and subscribed the same) as the following oath or
affirmation, viz:

You do solemnly swear (or affirm) that, as a member
of this Assembly, you will not propose, or assent, to any bill, vote or
resolution, which shall appear to you injurious to the people, nor do
or consent to any act or thing whatever, that shalf have a lendency
to lessen or abridge their rights and privileges, as declared by the
constitution of this State; but will, in all things, conduct yourself as a
faithful, honest representative and guardian of the people, according
to the best of your judgment and abifities. (In case of an oath,) So
help you God. ({And in case of an affirmation} under the pains and
penalties of perjury.

And each member, before he takes his seat, shall make and
subscribe the following declaration, viz:

You do believe in one God the Creator and
Governor of the universe, the rewarder of the good, and punisher of
the wicked. And you do acknowledge the scriptures of the old and
new testament, to be given by divine inspiration, and own and
profess the Protestant religion.

And no further or other religious test shall ever hereafter be
required of any civil officer or magistrate in this State.

SECTION Xl

The doors of the House in which the General Assembly of this
commonwealth shall sit, shall be open for the admission of all
persons who behave decently, except only when the welfare of the
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State may require them to be shut.
SECTION XV,

The votes and proceedings of the General Assembly shall be
printed (when one third of the members think it necessary) as soon
as conveniently may be, after the end of each session, with the yeas
and nays on any question, when required by any member; except
where the votes shall be taken by ballot, in which case every
member shall have a right to insert the reasons of his vote upon the
minutes.

SECTION Xv.

The stile of the laws of this State, in future to be passed, shall
be,--It is hereby enacted by the General Assembly of the State of
Vermont.

SECTION XVi.

To the end that laws, before they are enacted, may be more
maturely considered, and the inconvenience of hasty determinations
as much as possible prevented, all bills which originate in the
Assembly, shall be laid before the Governor and Council, for their
revision, and concurrence or proposals of amendment; who shall
return the same to the Assembly, with their proposals of amendment
(if any) in writing; and if the same are not agreed to by the
Assembly, it shall be in the power of the Governor and Council to
suspend the passing of such bills until the next session of the
Legislature. Provided, that if the Governor and Council shall neglect
or refuse to return any such bill to the Assembly, with written
proposals of amendment, within five days, or before the rising of the
Legislature, the same shall become a law.

SECTION XVII.

No person cught, in any case, or in any time, to be declared

guilty of treascn or felony by the Legislature.
SECTION XVIiL.

Every male freeholder, in the right of himself or his wife, of the
age of twenty-one years and upwards, having resided in this State
for the space of one whole year next preceding any election of
representatives, or who has rented a tenement therein for the said
time, of the yearly value of four pounds, and been rated, and actually
paid taxes to this State for the same, who is of a quiet and
peaceable behavior, shall be entitled to vote in the election of such
officers as are to be chosen by the freemen.

SECTION XIX,

The inhabitants of this commonwealth shall be trained and armed
for its defence, under such regulations, restrictions, and exceptions,
as the General Assembly shall, by law, direct. The several
companies of militia shall, as often as vacancies happen, elect their
captains and other inferior officers; and the captains and subalterns
shall nominate and recommend the field officers of their respective
regiments, who shall appoint their staff officers.
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SECTION XX.

All commissions shall be in the name of the freemen of the State
of Vermont, sealed with the State seal, signed by the Governor, or in
his absence, the Lieutenant-Governor, and aftested by the Secretary
of the State; which seal shall be kept by the said Secretary.

SECTION XXI.

Every officer of State, whether judicial or executive, shall be liable
to be impeached by the General Assembly, either when in office, or
after his resignation, or removal for mal-administration. All impeach-
ments shall be before the Governor, or Lieutenant-Governor, and
Council, who shall hear and determine the same, and may award
costs.

SECTION XXIL.

All  officers shall be paid an adequate, but moderate,
compensation for their services; and if any officer shall wittingly, and
knowingly, take greater fees than the laws allow him, either directly
or indirectly, it shall ever after disqualify him from holding any office
in this State: and whenever an office, through increase of fees, or
otherwise, becomes so profitable as to occasion many to apply for it
the profits ought to be lessened by the Legislature. And no person
shall be capable of holding any civil office in this State, except he
has acquired and maintains a good moral character.

SECTION XXIii.

No person, in this State, shall be capable of holding or exercising
more than one of the following offices, at the same time, viz.:
Governor, Lieutenant-Governor, Delegate, Agent or Commissioner to
Congress or any other State or Power, Chancellor, Judge of the
Supreme Court, Treasurer of the State, member of the Council,
member of the General Assembly, Surveyor-General, or Sheriff. Nor
shall any person be capable of serving in the office of Governor,
more than four years successively; nor of re-election to the same
office within four years from the expiration of the time for which he
was last elected. Nor shall any person be capable of serving as
Treasurer of the State more than three years successively; nor
capable of re-election to the same office after the said term, until his
accounts as Treasurer are completely settied. And no person shall
be capable of serving as High Sheriff for any county, more than
three years successively; nor of re-appointment to the said office,
within three years from the expiration of the said term.

SECTION XXIV.

The Treasurer of the State shall, before the Governor and
Council, give sufficient security to the Secretary of the State, in
behalf of the General Assembly; and each High Sheriff, before the
first Judge of the county count, to the Treasurer of their respective
counties, previous to their respectively entering upon the execution of
their offices, in such manner, and in such sums, as shall be directed
by the Legislature.
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SECTION XXV.

The Treasurer's accounts shall be annually audited, and a fair
state thereof laid before the General Assembly, at their session in
October.

SECTION XXVI.

Every officer, whether judicial, executive or military, in authority
under this State, before he enter upon the execution of his office,
shall take and subscribe the following oath or affirmation of
allegiance to this State, (unless he shall produce evidence that he
has before taken the same) and also the following oath or affirmation
of office, (except such as shall be exempted by the Legislature) viz:--

The oath or affirmation of allegiance.

You do solemnly swear (or affirm} that you will
be true and faithful to the State of Vermont; and that you will not,
directly or indirectly, do any act or thing injurious to the constitution
or government thereof, as established by convention. (If an oath) So
help you God. (If an affirmation) under the pains and penalties of
petjury.

The oath or affirmation of office.

You do solemnly swear (or affirm) that you will
faithfully execute the office of for the
of ; and will therein do equal right and justice to all

men, to the best of your judgment and abilities, according to law. (If
an oath) So help you God. (If an affirmation) under the pains and
penalties of perjury.

SECTION XXVII.

Any delegate to Congress may be superceded at any time, by
the General Assembly appeinting another in his stead. No man shall
be capable of being a delegate to represent this State in Congress,
for more than three years in any term of six years;--and no person
who holds any office in the gift of Congress, shall, during the time of
his holding such office, be elected to represent this State in
Congress.

SECTION XXVIIL

Trials of issues proper for the cognizance of a jury, in the
supreme and county courts, shall be by jury, except where parties
otherwise agree; and great care ought to be taken to prevent
corruption or partiality in the choice and return, or appointment of
juries.

SECTION XXIX.

All prosecutions shall commence--by the authority of the State of
Vermont; all indictments shall conclude with these words--against the
peace and dignity of the State. And all fines shall be proportionate

to the offences.
SECTION XXX,
The person of a debtor, where there is not strong presumption of
fraud, shall not be continued in prison after delivering up and
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assigning over, bona fide, all his estate, real and personal, in
possession, reversion or remainder, for the use of his creditors, in
such manner as shall be hereafter regulated by law. And all
prisoners, unless in execution, or committed for capital offences,
when the proof is evident or presumption great, shall be bailable by
sufficient sureties: nor shall excessive bail be exacted for bailable
offences.
SECTION XXXI.

All elections, whether by the people, or in General Assembly,
shall be by ballot, free and voluntary: and any elector who shall
receive any gift or reward for his vote, in meat, drink, monies or
otherwise, shall forfeit his right to elect at that time, and suffer such
other penalty as the laws shall direct. And any person who shall,
directly or indirectly, give, promise or bestow any such rewards to be
elected, shali thereby be rendered incapable to serve for the ensuing
year, and be subject so much further punishment as a future
Legislature shall direct.

SECTION XXXII,

All deeds and conveyances of land shall be recorded in the town
clerk's office in their respective towns, and, for want thereof, in the
county clerk’s office of the same county.

SECTION XXX,

The Legislature shall regulate entails in such manner as to
prevent perpetuities.

SECTION XXXV,

To deter more effectually from the commission of crimes, by
continued visible punishment of long duration, and to make
sanguinary punishment less necessary, means ought to be provided
for punishing by hard labor, those who shall be convicted of crimes
not capital; whereby the criminal shall be employed for the benefit of
the public, or for reparation of injuries done to private persons: and
all persons, at proper times, ought to be permitted to see them at
their labor,

SECTION XXXV.

The estates of such persons as may destroy their own lives shall
not, for that offence, be forfeited, but descend or ascend in the same
manner as if such persons had died in a natural way. Nor shall any
article which shall accidentally occasion the death of any person, be
henceforth deemed a deodand, or in any wise forfeited, on account
of such misfortune.

SECTION XXXVI.

Every person, of good character, who comes to settle in this
State, having first taken an oath or affirmation of allegiance to the
same, may purchase, or by other just means acquire, hold and
transfer land, or other real estate; and after one year's residence,
shall be deemed a free denizen thereof, and entitled to all the rights
of a natural born subject of this State; except that he shall not be
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capable of being elected Governor, Lieutenant-Governor, Treasurer,
Councillor, or Representative in Assembly, until after two years
residence.

SECTION XXXV,

The inhabitants of this State shall have liberty, in seasonable
times, to hunt and fowl on the lands they hold, and on other lands
not inclosed; and in like manner to fish in all boatable and other
waters, not private property, under proper regulations, to be hereafter
made and provided by the General Assembly.

SECTION XoXXVIII.

Laws for the encouragemenrt of virtue, and prevention of vice and
immorality, ought to be constantly kept in force, and duly executed:
and a competent number of schools ought to be maintained in each
town, for the convenient instruction of youth; and one or more
grammar schools be incorporated, and properly supperted in each
county in this State.

SECTION XXXIX.

All private property, within this State, shall be rated accoerding to
the true value thereof, in all taxes to be hereafter levied; except such
personal property as may, from time to time, be exempted by the
Legislature, for the encouragement of agriculture, arts, sciences and
manufactures, or for relieving the poor and necessitous.

SECTION XL.

To prevent this commonwealth being perpetually drained of
circulating specie, by uses not beneficial to the same, the Legislature
ought to prevent corporations and societies in remote places, (or any
other person or persons in trust for them, or for their use) taking or
holding any lands lying within this State, and to appropriate grants
which have heretofore been made to such societies or corporations,
to the use of literature within this community. Provided, on account
of the contiguity and usefulness of the corporation of Dartmouth
College to this State, this section shall not be understood to affect
the said corporation, while the Coliege is maintained in the town
where it now stands.

SECTION XLI.

The declaration of the political rights and privileges of the
inhabitants of this State, is hereby declared to be a part of the
constitution of this commonwealth; and ought not to be viclated, on
any pretence whatsoever.

SECTION XLII.

That the freemen of this commonwealth may be preserved
inviolate for ever, there shall be chosen, by ballot, by the freemen of
this State, on the last Wednesday in March, in the year one
thousand seven hundred and ninety-two, and in every seven years
thereafter, in such modes as the Legislature shall by a future act
particularly direct, thirteen persons, to be called the Council of
Censors; who shall be elected from the number of those freemen
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who are not then members of either the Council or General
Assembly, and meet together on the first Wednesday of June next
ensuing their election; (a majority of whom shall be a quorum in
every case, except as to calling a convention, in which two thirds of
the whole number elected shall agree)--whose duty it shall be to
inquire whether the constitution has been preserved inviolate in every
part during the last septenary; (including the year of their service)--
and whether the legislative and executive branches of government
have performed their duty, as guardians of the people, or assumed
to themselves, or exercised, other or greater powers than they are
entitled to by the constitution. They are also to inquire whether the
public taxes have been justly laid and collected in all parts of this
commonwealth:—-in what manner the public monies have been
disposed of, and whether the laws have been duly executed. For
these purposes they shall have power to send for persons, papers
and records; (and if any person shall neglect or refuse to attend
them, and give any information required by the said Council (if able,)
or to deliver to them any papers or records in his or her custody,
which shall be wanted by them in the course of their inquiry; upon
the complaint of said Council to any justice of the peace, he or she
shall (unless sufficient cause be shown to the contrary) be
committed, by such justice, to the common geal, there to remain until
he or she shall deliver up such papers or records, or (if able} give
such information as is required, and pay costs of prosecution.)--They
also shall have authority to pass public censures,--to order impeach-
ments, and to recommend to the Legislature the repealing such laws,
as appear to them to have been enacted contrary to the principles of
the constitution. These powers they shall continue to have, for and
during the space of one year from the day of their election, and no
longer.--The said Council of Censors shall also have power to call a
convention, to meet within two years after their sitting, if there
appears to them an absolute necessity of amending any article of
this constitution which may be defective,--explaining such as may be
thought not clearly expressed, and of adding such as are necessary
for the preservation of the rights and happiness of the people: but
the articles to be amended, and the amendments proposed, and
such articles as are proposed to be added or abolished, shall be
promulgated at least three months before the day appointed for the
election of such convention, for the previous consideration of the
people, that they may have an opporunity of instructing their
delegates on the subject.
SECTION XLII.

The next election of Councillors and Representatives shall be in
those of the modes mentioned in the preceding Frame of
Government, which shall be thought most eligible by the convention,
appointed to determine upon the alterations recommended by this
Council of Censors, to be made in this constitution: and the persons
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chosen shall convene, on the second Thursday in October next, at
such place as the present Assembly shall appoint. And the said
convention is invested with power (for the next election only) to
divide the State into districts, or apportion the number of
Representatives to the several counties, as the said convention shall
think just. And it is hereby recommended to the said convention to
ascertain a mode of election, and publish it for the information of the
freemen, as seasonably as may be.
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Address of the Council of Censors

To the Freemen of the State of Vermont:

YOUR Council of Censors, elected agreeably to the XLIVih
section of the Constitution, after having maturely considered the
Frame of Government which has been the rule of political conduct for
the inhabitants of this State, the last septenary; highly approving the
principal part of it; with the greatest diffidence of their own judgment,
and respect for the patrictism and abilities possessed by the formers
of the present Constitution, have proposed certain alterations,
heretofore offered to your consideration. In so doing, we principally
had in view rendering government less expensive, and more wise
and energetic; objects, in the opinion of this Council, more especially
during the infancy of a commonwealth, worthy the attention of its
freemen. The taxes which have been collected some years past for
the support of government, demonstrate the expediency of the
former; and every man’'s observation will suggest to him the
necessity, for our political happiness and credit, of baving
government properly maintained, and the judicial and executive
offices therein, filled by persons of the greatest wisdom and virtue.

In the proposed alterations, we endeavored to guard, in future,
against what is esteemed by this Council (our circumstances
considered) to have been an eror in the Constitution--electing
persons to judicial and executive trusts, during good behavior: as it
invested them with estates in their offices, which, without an
alteration of the Frame of Government, cannot be legally taken from
them, but by proving, in a judicial course of proceeding, instances of
mal-administration. We therefore left it in the power of the Governor,
Council, and Assembly, (whom we view in the presemt condition of
the State, to be most competent to the election of judicial, and the
several executive officers, which, in the proposed alterations, they
are authorised to choose) annually to leave out any one who shall
be found unequal to, or otherwise improper for, his trust, and appoint
a more suitable person in his place.” But this Council is not without
hope that the ensuing septenary will furnish men so adequate to
those offices, that the tenure of them may, consistent with the public
interest, be put upon a more stable footing.

We also endeavored, after the example of some other States, to
guard against the future introduction of an aristocratic power,
destructive of the common weal, by providing that the same person
should not, at one time, be invested with too many important offices,
especially where one would be a hindrance to his properly

“proposed Canstitution of 1785, Chapter |l, Section VIl|, 47. Became
Chapter I[, Section IX of the Constitution of 1786. See page 90.



Council of Censors 1785-86 58

discharging the duties of the other. And likewise to prevent any
family, or party, in future, having it in their power to establish a set of
connexions, prejudicial to the community, by providing that certain
officers, of the greatest influence and importance, should, at stated
periods, be reduced to the common level; and by being thus
constantly reminded of their political mortafity, be induced to act well
their parts while on the stage.®

This Council proposed for your option two plans for electing
Councillors and Representatives in Assembly, each differing from the
mode now in use, but one of them necessarily consequent to the
design of reducing the number:* if either meets with your approba-
tion, we shall be happy; yet cannot but wish the choice of Repre-
sentatives in a county convention may have a trial for one septenary.

In reviewing the proceedings of the legislative and executive
branches of government, and examining whether they have
performed their duty, "as guardians of the people, or assumed to
themselves, or exercised, other or greater powers than they were
entitled to by the Constitution,” R affords us great pleasure to find
matters of commendation, yet accompanied with the mortification of
having some to censure. But as the Constitution has alloted us
solely, the last, and more unpleasing task, we c¢an only in general
observe, that, under God, this commonwealth is much indebted, even
for its present existence as a separate community, to that undaunted
firmness, and prudent vigilance for the public safety, which has been
usually maintained in the legislative and executive departments, since
the era of our independence. At open war with the most potent
nation in Europe;--frequently threatened with invasions from a sister
State, and, by her insidious arts, a powerful disaffection, fomented
within the bowels of this commonwealth--denied relief from the
authority who alone, under Heaven, could give it;--we have reason to
look up, with gratitude, to that Being who is wisdom, and by whom a
few husbandmen, unexperienced in the ant of governing, have been
enabled to pilot the ship through storms and quicksands, into the
haven of independence and safety; and to admire when we consider
how much was to be done, and by whom, that it has been so well
done.

But we are obliged to check such agreeable thoughts, and
however irksome to our feelings, turn our attention to the province
alloted us; censuring such unconstitutional proceedings as may be
drawn into precedent, if left unnoticed.

“Proposed Constitution of 1785 Chapter |l Section XXIll, 52. Not
adopted by the Constitutional Convention of 1786.

“Proposed Constitution of 1785, Chapter 1i, Section 1X, 47. Not adopted
by the Constitutional Convention of 1786.
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We would premise in the words of Judge Blackstone, that, "in all
tyrannical governments, the right both of making and enforcing the
laws, is vested in one and the same man, or one and the same
body of men, and wherever these two powers are united together,
there can be no public liberty.™* The convention who framed the
Constitution of this State, aware of this, by a decided distribution of
power, assigned the legislative authority to the Representatives of the
people in General Assembly, and the supreme executive, to the
Governor and Council; and from the last, again severed the judicial,
and rendered it independent of both. And to preserve this balance
of power, thus carefully made, and guard against any encroachment
of one on the proper authority of either or the other, the convention
made it the duty of the Council of Censors to inquire, "whether the
legistative and executive branches of government have assumed to
themselves, or exercised, other or greater powers than they are
entitled to by the Constitution.”

In how many soever instances, therefore, the legislative and
executive authorities have transgressed the limits marked out to them
by the Constitution, and intruded upon the province alloted to the
other, (whatever temporary reasons they might have for so doing)
they are certainly, in those particulars, deserving of severe censure,
as such conduct, from persons entrusted with the important charge of
making and executing laws, (by trampling upon the fundamentals of
government, which ought to be held sacred) naturally tends to
introduce tyranny on the one hand, or anarchy on the other.

In some instances, however, it is probable that the Constitution
has been invaded through necessity, in times of extreme danger,
when good men were induced to hazard all consequences for the
sake of preserving our existence as a people; yet in a review of
these proceedings, we have thought proper to advert even to such
breaches of the Constitution, lest they should be made use of as
precedents when no such necessity shall exist.*

Some instances of the Council's assuming power not delegated
to them, we now proceed to select from their journal.

On the 17th June, and 20th October, 1778, they take the
extraordinary step of divorcing Laurania M'Clane, and Ruth
Chamberlain, from their respective husbands, and declaring their right
of marrying again.*

On the 14th November, 1781, they resolve, that Doctor John

“Blackstone, Book [, Chapter 1l, 144, Blackstone's Commentaries were
first published in 1765, and well known in America soon after that date.

“Proposed Constitution of 1785, Chapter 11, Section VI, 46. Adopted as
Chapter 1I, Section V| of the Constitution of 1786. See page 89.

“Governor and Council |, 269, 280.
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Page, be remitted one fourth part of the debt due from him to
Colonel William Marsh, on account of his debts being contracted in
Continental money.® It is to be observed that the debts of Colonel
Marsh, by the confiscation of his estate, had, before that time,
hecome the property of this commonweaith; and that in Aprii, 1781,
the law fixing a general scale of depreciation for all debts contracted
in continental money, had passed.* Why then, Doctor Page should
be made an exception to the general rule, or from whence the
authority was derived, that, in this instance, altered or dispensed with
the operation of the law, we are left in the dark.

In the several acts of the Legislature respecting the survey of
town lines,”® the Governor and Council are, in the opinion of this
Board, invested with the sole power and trust of adjusting the
accounts of the several persons employed in running those lines: yet
we find that in March, 1784, the Council resolve, "That the
Surveyor-General settle the accounts of the several Surveyors under
his direction, for their services in running town lines, and draw orders
therefor, or for the payment thereof, on the hard money tax."'

This (however respectable the character of the Surveyor-General
may be) appears to this Council to have been delegating a trust,
committed to them solely to execute, and into very unsuitable hands,
as it effectually destroyed the check intended by the Legislature upon
the Surveyor's depantment. And in the view of this Council, it was a
disposition of the public money not intended or authorised by the
Legislature, as ample provision appears to have been made by law
for compelling the proprietors and inhabitants of the several towns to
defray the expense of those surveys.

On the 15th February, 1782, the Legislature enacted, "that all
public acts, papers and records, that belong to the State, (excepting
the particular records and papers of the Council) be deposited and
remain in the hands of the Secretary of State.” "That he attest and
register charters of incorporation, grant copies of all records,” &c.®
On the 10th March, 1784, the Council resolve, "that the Secretary of
Council keep in his office, all the records, and copies of chaners of
lands granted previous to October, 1781;" and that, "on account of
the disputes respecting bounds of townships, which may occasion
the alteration of some charters already given, he be directed not to

“Governor and Council ll, 131.

“State Papers Xlll, 30 (April 16, 1781).

®State Papers XIil, 179 (February 24, 1783).

S Governor and Council lll, 46 (March 6, 1784).
2gtate Papers XIll, 76 (February 15, 1782).
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record any more charters, till the further order of Council.”®

How the Secretary of State, and Secretary of the Council, can
both, at the same time, possess the records of charters granted
previous to October, 1781; or from whence the Council derive their
power to alter or contravene acts of the Legislature, when it is by the
Consgtitution made a principal part of their duty to see them faithfully
executed, is beyond our comprehension: nor do we readily conceive
to what manner charters already completed, can, with propriety,
suffer an alteration.

On the ¢th March, 1784, the General Assembly, in order to
facilitate what had been so long and ardently wished for by them,
and every good subject of this State, a final settlement of the public
accounts, to enable the auditors to detect embezzlements, (if any)
and the Legislature to provide for the payment of debts due from
confiscated estates; made it the duty of the auditors to call on all
persons who had acted in the capacity of commissioners of
sequestration, &c. for such books, bonds, deeds, notes and papers,
as had come to their possession by virtue of their appointment; and
the said books and papers to inspect, examine, and liquidate; and to
record in proper books, the estates, real and perseonal, which had
been confiscated; specifying which had been sold, by whom, and
whose order, and the several amounts in real value. And if any
person possessed of any such public papers, should neglect to
deliver them to the auditors, after demand made by them in writing
for that purpose, he was, by said act, to forfeit a sum, not exceeding
twenty-five thousand pounds.®

The auditors having (as this Council is informed) made such
demand in writing, of the Honorable John Fasset, Esq., for the
papers in his custody as commissioner of sequestration and sales,
and he having refused delivering them agreeable to the demand, the
auditors directed a suit to be commenced against him for the penalty
contained in the act. Subsequent to which, (we do not assert it was
done with the view of embarrassing the auditors in the performance
of their duty, or of screening one of their members, but & had this
effect) on the 16th of Cctober, 1784, the Council received the papers
of this kind from Mr, Fasset, (by him declared on oath to be the
whole, to the best of his knowledge and remembrance) which had
come to his hands as commissioner of sequestration, and discharged
him therefrom accordingly. Of this transaction, (aithough a quorum
of the auditors were then, and for thirteen days after, at the place
where the Council sat) the auditors were kept in profound ignorance;
and if the uncommon severity of the season had not prevented, the

®Governor and Council 111, 48.
*State Papers X, 261.
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sheriff would have served their writ upon Judge Fasset some time
after he was discharged from the papers by the Council® How the
auditors are now to come to those papers, time must discover.

It appears from the journal of Assembly, that in February session,
1782, a grant was made to John Wheeler and his associates, of a
gore of land adjoining Lunenburgh;*® but difficulties having occurred
in ascertaining the precise local situation of Lunenburgh, it appears
from the journal of Council, that a charter was directed to be made
out on the 28th of October last, of another gore, in lieu of the
former, but without a previous grant being made by the Assembly.”
This proceeding being so evident an infringement upon the power
vested in the Assembly, and at so late a period, calls for the
severest censure of the freemen, and of this Council.

We now beg your attention in a retrospective view of such acts of
the Legislature as we have selected for that purpose, some of which
are of general concern, and very important in their consequences,
while the operation of others is confined within narrow limits, and
scarcely worthy of public notice for any other reason than lest they
be drawn into precedent.

We would previously observe, in the words of the great Mr.
Locke, who, speaking of legislative power, lays it down as the
fundamental law of all commonwealths, "that the legislative cannot
assume to itself a power to rule by extemporary and arbitrary
decrees, but is bound to dispense law and justice, and to decide the
rights of the subject by promulgated, standing laws, and known
authorised judges. And that men give up their natural independence
to society, with this trust, that they shall be governed by known laws;
otherwise their peace, quiet, and propriety, will be in the same
uncertainty as in a state of nature.”®

The first act of legislation we shall notice, is the last clause of a
statute passed 23d February, 1779, entitled, "An act making the laws
of this State temporary;” by which it is enacted, "That no court or
justice, shall take cognizance of any matter or thing, in which the title
of fand is concerned, or in any action of contract, where the parties
appear to have made a bargain or contract, by note, bond, debts, or
agreement in writing, or otherwise; any act or law to the contrary

*Governor and Council lll, 55,
*State Papers lil, Part I, 73 (February 25, 1782); see also 109.
¥ Governor and Council, |1l, 96,

®John Locke, "An Essay Concerning the True Original, Extent and End of
Civil Government,” (The Second Treatise of Government), Chapter XI, § 1386.
in Social Contract: Essays by Locke, Hume and Rousseau (New York:
Oxford University Press, 1968), 79-80.
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notwithstanding."® This statute, together with those others passed
from time to time, prohibiting the trial of the titles to land, appears to
this Council to militate against the ninth article in the Bill of Rights,
which is expressive of the design of forming social compacts, viz:

"That every member of society hath a right to be protected in the
enjoyment of life, liberty, and property,"-against the thirteenth article
in the Bill of Rights, "That, in controversies respecting property, and
in suits between man and man, the parties have a right to a trial by
jury, which ought to be held sacred:" and also against these words of
the XXIlld section in the Frame of Government,--"All courts shall be
open, and justice shall be impartially administered, without corruption
or unnecessary delay.”

We would ask how property is to be legally protected, if not by
the several courts administering justice, according to the known laws
of the land? How parties can be said to enjoy their right of trial by
jury, when the Legislature prohibit a trial of any kind? And how
courts can with propriety be called open, within the meaning of the
Constitution, or justice be administered therein impartially, without
unnecessary delay, when they are disenabled to take cognizance of
any matter wherein the title of land is concerned, and of any action
founded upon a contract; which are nine tenths of the causes where
justice is sought? How far the singular condition of real property
within this commonwealth, and our peculiar political situation, ought
to extenuate shutting the courts of justice with respect to landed
property, is with you to decide: but a Legislature’s preventing suits
being brought upon all private contracts, is an unheard of transaction,
and one which we presume will not be accounted for by the impartial
world, and by posterity, upon principles very honorable to the
promoters of it.

The laws to prohibit the judicial courts trying land titles, above
alluded to, passed 22d October, 1779,%--8th November, 1780%--5th
March, 1784, and 29th October, 1784.%

The act passed by the Legislature on the 22d of October, 1779,
"appointing commissioners for the better regulating titles of land
within this State, and declaring their power," (although this Counci! is
not informed that any trials in pursuance of it have been completed)
ought not to escape your notice.

This act appoints five persons, commissioners, any three of
whom are empowered to take into consideration, and fully examine,

$State Papers Xll, 175 (February 23, 1779).
®State Papers Xli, 178 (October 22, 1779).
% State Papers Xlll, 220 {November 8, 1780).
%State Papers Xlll, 248 (March 5, 1784).
SState Papers Xlll, 280 (October 28, 1784).
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all the evidence relating to, or respecting, the titles of controverted
lands in this State: to send for persons; to administer oaths; to call
upon the parties for chariers, patents, deeds of conveyances, &c.
and to examine the parties upon oath. And they were to make
report to the Assembly, at their next session in October, which of the
various claimants to the same land, ought in justice and equity, to
possess, and forever hold the fee of said land, &c.&c. The act
prescribes a mode of process for convening the parties, makes
provision for hearing them for and against the report of the
commissicners, and declares, that the resolution of the Assembly
thereupon {when recorded) shall be an indisputable title to the lands,
against all parties in the trial.

It is very usual for all public bodies, whether consisting of one, or
many natural ones, whose power is short of despotic, to wish for an
increase of it; and to aim at that object as invariably as the needle,
without obstruction, points to the pole. Here was an extensive grasp
at the agreeable desideratum of uncontrolled dominion; trials by jury,
in the most important disputes concerning property, whoily thrown
aside: the Legislature assuming to themselves the judicial power, so
far as respected all the permanent property in the State, and casting
aside all restraints of law in their decisions, they were to determine
every cause, without being shackled with rules, but by their crude
notions of equity; or in other words, according to their sovereign will
and pieasure; by which means, all the landed interest in the
commonweaith (which, in other nations and States, has constantly
been viewed as sure and permanent to the owner) would be at the
absolute disposal of the legislators, and the surest title to an estate
in Vermont, would be the favor of its Assembly: and this chain of
adamant would be effectually riveted, as redress (without a
dissolution of government) could not be expected; none but the
Legislature, whose interest it would be to withhold it, being
competent to give it.

What means were made use of by a kind overruling providence
to prevent this law being carried into execution we have not learned,
but have much reason to be grateful for the event.

The last preceding observations render it unnecessary to say any
thing more respecting an act passed October 22d, 1779, entitled, "An
act constituting the superior court a court of equity, and declaring
their power,”™ and an act passed 22d February, 1781, "For quieting
disputes concerning landed property;"* than that they appear to have
originated from the same source; and were designed to exalt the
legislative, at the expense of the judicial department; as the former

“State Papers XIl, 181.
®State Papers XilI, 13."
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gives the Governor, Council, and Assembly, the powers of a court of
chancery, in all causes exceeding four thousand pounds conse-
quence, and the latter erects them into a court for the decision of all
disputes between proprietors holding under different chaners issued
by the same authority.

The several statutes passed for obliging creditors to accept the
produce of the country, in lieu of money, are also considered by this
Council as violations of that protection, which, by the general and
fundamental laws of society, and by the ninth article in the Bill of
Rights above mentioned, every individual has a right to expect for his
property, upon his entering into civii society. We leave them
however, (if that can be the case) to be justified by the extremity of
the times, and hope for better, when such expedients shall be
thought unnecessary. :

The act alluded to in the last Preceding observation, passed 21st
June, 1782:% October 21st, 1782;¥ and 25th February, 1783.%

The act to suspend prosecutions against Joseph Famsworth, Esq.
passed 28th October, 1784, is also esteemed by this Council to merit
the serious attention of the freemen of a commonwealth, which has
yet a character to gain amongst the kingdoms and States of the
earth. It declared, "That no actions should be commenced, prose-
cuted, or proceeded in, against Joseph Farnsworth, Esg. commis-
sary-general of purchases, for contracts made by him in his public
capacity, unti! the rising of the Legislature in October then next.”™®

It is the undoubted duty of the Legislature, when there is an
absolute necessity of substituting credit for money, to do it with as
much caution as a prudent man would in his private affairs; and as
carefully to guard against a diminution of that credit, by providing
means of payment at the prefixed time, as a discreet merchant would
in his mercantile transactions: and if a State is deficient in these
prudential maxims, the odium ought to be preportionate to the
magnitude of the consequences.

it is therefore, with real concern this Council observes, that so
many precedents have been afforded of late years, in this western
hemisphere, of breach of contracts made on behalf, and by authority
of, the public, as with many, in a great degree, to sanctify the
measure: and that, after proceeding from one delusion to ancther, it
has terminated in the almost total loss of public credit. And it is with
equal satisfaction we have. remarked that this State has, in general,
shewn an honest disposition in fulfilling its contracts with individuals,

SState Papers X, 97.

¥ State Papers X, 153,
“State Papers XlIl, 184.
®State Papers XllI, 291.
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so far as has been in the power of government, by paying them
something of real value. This the Legislature has been enabled to
perform, by levying taxes in some degree proportionate to the public
expenses, and enforcing the collection of them: and if the exigencies
of the community have necessitated the contraction of debts, the
good disposition manifested in discharging those debts, has
preserved our public credit with individuals; and the trifling
depreciation, which the public securities of this State have at times
undergone, has proceeded rather from a scarcity of specie, and the
example of surrounding States, than a fear of their being redeemed
at their original value.

The act above mentioned in favor of Mr. Farnsworth, is
considered by this Council as one stride towards the destruction of
that credit; and the more injurious to the persons interested, as they
must have waited a considerable time upon the public, before
passing this act. A few more legislative procrastinations would have
taught individuals the folly of trusting their property where the power
and disposition to evade payment were united.

It behooves the freemen, in the opinion of this Board, as a matter
of last importance, to keep a watchful eye over every step of
government which tends to sap public credit, and to manifest their
severest resentment thereat.

We cannot dissolve the Council of Censors, with the pleasing
satisfaction of having conscientiously discharged the trust reposed in
us, if we omit noticing (however disagreeable it may be to many
influential persons in this commonwealth) a law passed by the
Legislature in their last session, under the title of, "An act for settling
disputes respecting landed property.”® This Council is of opinion,
considering the various difficuities of coming to the knowledge of a
geod title to lands in this commonweaith, which originated from, and
have been cherished by, the contentions of different States claiming
this territory, it is equitable that provisions should be made by the
Legislature, in favor of persons who made bona fide purchases from
pretended owners, while it was out of their power to know with
certainty in whom the title was vested; (though we cannot agree in
sentiment with the Legislature, that the defrauded purchasor should
be allowed to recover his damages, both from his voucher and the
owner of the soil.) But that trespassers, who have no pretence of a
title, should, by legislative authority, be enabled to recover from the
legal owners, (who, in numberless instances, have been kept out of
possession, sorely against their wil, and to their great
impoverishment) the value of their improvements, is sanctifying
iniquity by faw; and, by a post facto act, depriving the owners of

"State Papers XIV, 17 (June 17, 1785).
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such property, of their right of action against the trespassers: {which
remedy, when the intruder has done more injury than benefit to the
farm, it is equitable the owner should have} and it is giving a reward
to persons for transgressing the laws. In whatever light this part of
the act is viewed, it may truly be said to be unprecedented and
unparalleled; and will, unless revised and materially altered, be an
indelible blot in the annals of our history, afford our enemies the
most solid argument they have vyet offered against the
reasonableness of our existence as a sovereign State, and be the
greatest inducement to our friends to desert us, as having too little
wisdom, or too much cunning, to hold the reins of an independent
government.

We are sorry the occasion is afforded us to remark, that the
Legislature especially in the former part of the septenary, have in
some instances deviated from the humane spirit manifested in the
XXVIth section of the Frame of Government: that by directing
corporal punishment to be inflicted for offences not infamous in their
natures, that chastisement is rendered less disgraceful to the
delinquent, and less beneficial to society, where the crimes require it.

Nor ought the fickleness of the Legislature, and their want of
deliberation in passing laws, to escape the observation of this
Council. Few acts, of general concern, but have undergone altera-
tions at the next session after the passing of them; and some of
them at many different sessions: the revised laws have been
altered--re-altered--made better-made worse; and kept in such a
fluctuating position, that persons in civil commission scarce know
what is law, or how to regulate their conduct in the determination of
causes. [f the Legislature in this particular have intended to be
faithful guardians of the people, they have acted as very unsteady or
improvident ones.

It is the opinion of this Council, that the General Assembly, in all
the instances where they have vacated judgments, recovered in due
course of law, {except where the particular circumstances of the case
evidently made it necessary to grant a new trial) have exercised a
power not delegated, or intended 1o be delegated, to them, by the
Constitution. This mode of proceeding is an assumption of the
judicial power in the last resort, and renders nugatory that important
article in the Bill of Rights which provides, "That in all suits between
man and man, the parties have a right to a trial by jury, which ought
to be held sacred." It Supercedes the necessity of any other law
than the pleasure of the Assembly, and of any other court than
themselves: for it is an imposition on the suitor, to give him the
trouble of obtaining, after several expensive trials, a final judgment
agreeably to the known established laws of the land; if the
Legislature, by a sovereign act, can interfere, reverse the judgment,
and decree in such manner, as they, unfettered by rules, shall think
proper. If such is their constitutionai authority, it would be a mercy
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to prohibit any other persons than themselves the exercise of judicial
powers. The legislative body is, in truth, by no means competent to
the determination of causes between party and party, nor was, by
our Constitution, or that of any other country who make pretences to
freedom, ever considered so (not taking into view the amazing
expense it would bring upon the public, and the disadvantage of its
engrossing that time which ought to be occupied in their more
important and proper employment of legislating.)

If one set of men are to enact and execute our laws, and when
they do not find one to answer a particular purpose, to make it
instanter; or in other words, if they are to possess all the authority as
judges, which they, as legislators, are pleased, from time to time, to
confer on themselves, unhappy indeed is the lot of the people.

The instances alfluded to of judgments being vacated by
legislative acts are as follows, viz. "An act to set aside, and render
null and void in law, a centain order therein mentioned,” passed 6th
March, 1784." "An act to reverse the several judgments therein
mentioned,” passed Sth March, 1784:% "An act to secure Daniel
Marsh in the possession of a certain farm, until he shall have
opportunity of recovering his betterments, and nullifying several
judgments rendered against him,” passed 18th June, 1785:® and,
"An act confirming Andrew Graham, of Putney, in the county of
Windham, in the quiet and peaceable possession of the farm on
which he now lives, in said Putney and rendering all judgments
respecting the possession of the same, heretofore had and rendered,
by an7¥ court of law whatsoever, null and void;" passed 18th June,
1785.

Similar to annulling judgments, is the power exercised of staying
executions after judgments rendered; of which, in reviewing the acts
of legislation, we find two instances: one entitled, "An act {0 stay the
execution on a judgment given by the superior court, against Witherly
Wittum, Malachi Wittum, and Witherly Wittum, Jun., in favor of David
Caswell and Thomas White," passed 25th February, 1782.” the other
passed 8th March, 1784, entitled, "An act to stay the execution, and
grant a sum of money for the purpose of paying and satisfying the
said execution.” The title of this last act, it is to be observed,
camies a greater shew than substance of equity in it: the State was

"'State Papers Xll|, 248.

2State Papers X, 267.

“State Papers XIV, 24.

"State Papers XIV, 28.

"State Papers Xill, 80.

"State Papers XllI, 250. See also, State Papers VI, 96-8.
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obliged in honor, and by promise, to indemnify the defendants: the
act, after judgment, constrained the creditor to take public securities
at par, both for his damages, and a large bill of costs expended in
the suit.

Granting pardons by the Legislature, {(except in cases of
impeachment, and perhaps in those of treason and murder} is an
evident infringement, and upon the constitutional prerogative of the
executive Council, and as such, ought not to escape your notice.
Yet we find this power exercised by the Assembly on the 26th of
October, 1784, in the way of resolution (which was exceptionable for
the mode, if on no other account}) in the following words, viz:
"Resolved, that Lemuel Roberts, and Noel Potter, be, and they are
hereby pardoned (on account of their former merit and present
submission) for their offence against the peace and dignity of the
freemen of this State, in being concerned in, and leading on in a riot,
for the rescuing one Carr, out of the hands of the Sheriff's deputy

some time in May last."”

If the exercise of this power had been left in its constltuttonal
channel, former merit and present submission, might perhaps, have
been considered as proper reasons for mitigating the fines, but not
for complete pardons, in crimes tending to the dissolution of
government.

Although this Council conceives the check intended by the XlIvth
section of the Frame of Government,” if carried into execution, to be
very inconvenient in practice, and expensive to the State; yet, while
the Constitution absolutely requires bills of a public nature to be
printed for the consideration of the people, before they are passed
into laws, we cannot esteem the legislature excusable in omitting it;
and the notion of treating the general system of our statutes as
temporary, we consider as an evasion of an article in the
Constitution, thought by the Convention to be of importance.

Cn the 28th of February, 1782, the Legislature passed a law,
entitled, "An act empowering Colonel Samuel Robinson, to give a
deed of the lands hereafter described, to the heirs of William Emms,
deceased; and vacating a certain deed of the premises obtained in a

T State Papers Ill, Part lIl, 93,

"Section XIV of the 1777 Constitution provided that, "To the end that
laws, before they are enacted, may be meore maturely considered, and the
inconveniency of hasty determination as much as possible prevented, all bills
of a public nature, shall be first laid before the Governor and Council, for
their perusal and proposals of amendment, and shall be printed for the
consideration of the pecple, before they are read in General Assembly for
the last time of debate and amendment; . . . . See page 11. Section XV!
of the Constitution of 1786 deleted the requirement for printing. See page
51, 83.
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fraudulent manner, by John Blackledge Emms, from said Samuel
Robinson."”” This Council cannot here omit observing, in addition to
the reasons already given against the Legislature’s exercising judicial
powers, and reversing judgments, that the practice of legislating for
individuals, and for particular cases, is much too frequent. If a
subject feels himself aggrieved, and thinks the law incompetent to
give him redress, he immediately applies to the Assembly; and too
often, laws are suddenly passed upon such application, o relieve in
panticular cases, which infroduce confusion into the general system,
or are afterwards discovered to be wholly unnecessary. The act last
mentioned (admitting the Legislature to be a proper court for
determining whether a deed was fraudulently procured) was entirely
needless;--the supreme cour, possessing the powers both of a court
of law and equity, being able to give proper relief in this and all
other cases of fraud. When a person obtains a property, which the
law of the land at the time of acquiring it, esteems a legal and
equitable estate, if he is divested of it by a sovereign act of power,
he has a right to complain of the injury; and all men of interest have
a right, and it is their duty, to be alarmed at the precedent: if this
was not the case, Colonel Robinson ought not to have applied to the
Assembly, or they to have interfered.

That part of the act passed in the last session of the Legislature,
for erecting the new county of Addison, which authorises the
Governor and Council to appoint county officers therein, for the time
being, is esteemed by this Board to be an unnecessary violation of
XXVIlth section of the Frame of Government* We are unable to
imagine the particular circumstances of this part of the common-
wealth to have been such, as to require adopting so extraordinary a
measure, for any other purpose than to give a lead at some future
county election.

In our enquiries whether "the public taxes have been justly laid
and collected in all parts of this commonwealth;” we must offer it as
our gpinion, that neither has been fully the case. With regard to the
equal collection of them, so many occurrences have intervened,
known to the freemen at large, that the executive part of government
does not appear greatly deserving of censure for their remissness in
this respect; but in apportioning the taxes, this Council does not
believe full justice has been done: all our towns are new, and a part
of the most populous ones still uncultivated;--tradesmen of all kinds,
and men of genius, are every where much wanted:—-it must not
certainly be therefore, as "good guardians of the people,” that
faculties are rated, and unimproved real property, and articles of

"State Papers X, 88.
¥See page 14.
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luxury, left without assessment® In the opinion of this Council,
visible property, in proporticn to its real value, is the only fit subject
of taxation (except the Legislature shall find it expedient to impose a
small tax on polls, not minors, for personal protection;) and every
deviation from this rule, whether to exculpate one class of men, or to
harrass another, is an error in government, and cught to be exploded
our future system of taxation.

One branch of the duty assigned this Council is to enquire "in
what manner the public monies have been disposed of." In dis-
charging this part of the ftrust reposed in us, we cannot omit
mentioning the dissipation of a considerable part of the public lands
in this State, at so early a period that settiements could not be
made, and in most cases were not stipulated to be made, before the
conclusion of the war; and at a time when actual surveys could not
be performed: by which means an ample foundation is laid for the
confusion proceeding from interfering grants--a door open for a
variety of lawsuits, and applications to the legislature to procure
compensation for lands which the grantees are unable to hold; and
the public is deprived of a fund, which, if rightly managed, would
probably defray the ordinary expenses of government. The ungrant-
ed and confiscated lands seem to have been a boon conferred by
Providence, for the support of our republic in its infancy, while its
subjects were unable to pay taxes: yet the first septenary has seen
the whole, or nearly the whole of them, squandered; and the
inhabitants will have reason to think themselves peculiarly fortunate,
if they yet escape paying considerable sums on account of them.
How far the peculiar difficulties the State has been obliged to
struggle through, ought to excuse this lavish disposition of the public
property, must be decided by you, to whom ali officers are mediately,
or immediately, accountable for their conduct.®

This Council is not insensible that the freemen look to this Board
for information, with respect to the confiscation and sale of the
estates of persons who joined the enemy; and are unhappy, that,
after obtaining all the light in our power, we think it most prudent to
refer them to such report as the auditors shall make on this subject.”
And we are all so unhappy, that, being destitute of a complete state
of the public accounts from the auditors, (which we have repeatedly

¥ State Papers Xll, 44, 48.

*See Governor and Council ||, 61-4. Ira Allen's accounts of the State
Treasury show that 190,433 pounds were received by the Land Committee
on sales of public lands, accounting for about 40% of the total revenue of
the State during the Republic era.

®Auditors' report on confiscation. See State Papers XllI, 263. Also,
State Papers VI (1941),
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requested of them) it is out of our power to make further enquiries in
what manner the public monies have been disposed of. Nor ought
this Council here to omit noticing that the General Assemblies,
previous to February, 1784, are, in the idea of this Council, highly
censurable for omitting to enact laws adequate to compel the annual
liquidation of the public accounts: and that the Council are not free
from blame for the appointment, and continuance of persons in office
of great public trust, who did not keep regular books: by which
means (we conclude, from the information of those auditors who
have taken an active part in the business) several public accounts of
a very important nature, can never be propery adjusted; and the
defaufters of unaccounted thousands will probably reserve them for
their families.

© We have now, in an imperfect manner, finished the important and
invidious task allotted this Council--censuring the proceedings of the
supreme legislative and executive branches of government,
composed of gentlemen of the best characters, and greatest
influence, in the commonwealth. A principle of duty has led us to
speak our sentiments with a freedom, which, we are not insensible,
will be disagreeable to many: but as we have been actuated solely
by a desire of contributing our mite to the honor and felicity of the
community, and are conscious of no sinister or personal motives in
our proceedings, we cheerfully submit our opinions to your candid
consideration; and if we are so unhappy as materially to differ in
sentiment from that respectable body, the freemen of the State of
Vermont, we must console ourselves with the pleasure of having
meant well, and that it is the lot of humanity to err.

By the order of the Council of Censors,
INCREASE MOSELEY, President
Bennington, 14th February, 1786.
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Results of the 1785 Council of Censors

The lLegislature received a copy of the Resolutions of the Council in
October of 1785 and promptly ordered the Committee on Revision to prepare
and bring bills repealing and altering several acts among those mentiened in
the Resolutions. The Assembly voted to accept the recommendations of the
first through sixth, eighth through twelfth, thirteenth and fifteenth resolutions,
to table the seventh for further consideration, and to disagree with the
fourteenth resolution® The fourteenth resolution related to “An act to
reverse several judgments therein mentioned,” passed March 9, 1784.%

During July of 1786, the Constitutional Convention met in Manchester
and adopted the Constitution of 1786. The General Assembly waited for the
Convention to complete its work before making any serious amendments to
the laws it had adopted during the early years of the Republic® The
Assembly's Committee on Revision made its report on October 30, 17886,
which was read and accepted by the Assembly, but legislative action on the
recommendations did not occur for four months.”

In "An act to repeal the several statutes therein mentioned or described,”
adopted in 1787 {which we call the "mass repealer of 1787" in the pages
that follow), the Generai Assembly repealed all acts passed from February,
1779, through October of 1786, with a few, specific exceptions.® In this
manner, many of the laws the Censors found offensive were eliminated. The
exemptions included acts “for the cutting of roads in the northern part of this
State,” for giving further time of redemption 1o lands which have been sold,
acts granting new trials, and private acts of all sorts. During March, 1787,
the Legislature alse reworked many of the statutes that were the subject of
objection by the Council.

Corporeal punishment laws: Resolutions | - Ill, & VIL
The law that punished rioting by a hundred lashes on the naked back,

%State Papers I, Part 11, 183-84.
#8State Papers X, 267.

*QOnce the Convention.was through with its work, the General Assembly
"established” the Constitution of 1786 by an act dated March 8, 1787. State
Papers XIV, 238. The practice of "establishing” the Constitution as an act of
the legislature started in 1779, when the General Assembly adopted, "An act
for securing the general privileges of the people, and establishing common
law and the constitution, as part of the laws of this state.” State Papers Xii,
36-7. A similar act was adopted on June 21, 1782 (State Papers Xill, 101).
When Randolph was included in Orange County in 1783, its inhabitants were
expressly granted the right to "enjoy such Priviledges and Immunities as are
enjoyed by the inhabitants of other Towns in said County, agreeable to the
Constitution of this State” Sfate Papers X/l 191. All three acts were
repealed by "An Act to Repeal the Several Statutes Therein Mentioned or
Described” (March 10, 1787) (hereafter, the mass repealer of 1787). State
Papers X1V, 337-8. The 1787 act was repealed in 1797. "An Act Repealing
Certain Acts Therein Mentioned,” Compilation of 1787, Chapter LXIX, 600.

¥State Papers lll, Part Ill, 256.
®State Papers XV, 336 (March 10, 1787).
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and by branding the letter "C* on the forehead for second offense,® was
changed to provide for a fine of fity pounds.”® Resolution . The law that
punished taking a wolf out of a pit or trap with ten stripes on the naked back
and a fine of ei%ht pounds® was amended to eliminate the stripes, while
leaving the fine. Resolution 1. The anti-counterfeiting law of 1779
punished the crime by having the right ear of the guilly cut off and the
forehead branded with a "C," followed by life imprisonment and forfeiture of
estate.® In 1787, the General Assembly enacted a new anti-counterfeiting
law, having the same punishment, but reducing a similar punishment for
striking bills of credit to treble damages tied to the value of the bills.*
Resolution Il

"An act against inimical conduct” and another in addition to it had
irritated the Council of Censors because of its "uncommon severity,” which
included stripes, and because it put too much power in the hands of a single
minister of justice.* A new law proscribing ngh Treason was adopted on
March 8, 1787, leaving jurisdiction exclusive 92( in the Supreme Court and
providing for fines in lieu of other punishment.” Resolution VIII.

Recording Deeds: Resolution V.

By the time that the General Assembly faced the problem of where
deeds should be recorded, the Constitutional Convention of 1786 had already
amended the Vermont Constitution to provide that "[a]ll deeds and
conveyances of lands shall be recorded in the town clerk’s office in their
respective towns and, for want thereof, in the county clerk's office in the
same county." The Council of Censors had worried that the General
Assembly had confused the situation by requiring recording with the town
clerk of an adjoining town when property was sold before a town clerk's
office was established.®®

The General Assembly enacted a new recording law in 1787, building on
the new constitutional provision, and praviding for a more specific recording
procedure for mortgages and for town clerks' failures.®

Legislative intrusion: Resolutions VII, IX, XIV. -
In "An act constituting the Superior Court a court of Equity . . . )" the

#®State Papers Xll, 50 (February 1779).
“State Papers XIV, 281 (3-8-87).

"' State Papers X, 77 (2-17-79).

*State Papers XIV, 153 (February 27, 1787).
"State Papers Xll, 93 (2-79).

“State Papers XIV, 241 (March 8, 1787).
*State Papers X1, 211, 219.

%State Papers XIV, 265.

Vermont Constitution (17886), Chapter I, Section XXXII.
®State Papers X, 98 {February, 1779).
®State Papers XIV, 218 (March 8, 1787),
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General Assembly and Governor and Council were autherized to hear equity
appeals from Superior Court in disputes over estates or charters.'™ The
offending section of this law was repealed in a new act on October 27,
1786."" Resolution V. The same objection--legislative encroachment on
judicial branch authority--was made to an act for "guieting disputes,” adopted
in 1781. Under this law, the Governor and Council and the Assembly acted
as a court of chancery, with authority to hear all causes inveiving 4,000
pounds in consequence and disputes between proprietors fighting over
conflicting charters.'® Resolution 1X. The Censors had also objected to "An
act making the laws of this State temporary,” which grohibi’ted courts from
trying titles to lands in dispute, on the same grounds."™ The mass repealer
of 1787 eliminated both acts. To underscore the point, the Council proposed
the Separation of Powers doctrine, which was adopted by the Constitutional
Convention and became Chapter ll, Section V1 of the 1786 constitution.

The General Assembly did not capitulate entirely on the issue of
encroachment. It retained the authority to grant new trials, reverse judg-
ments, or seiftle land disputes, and so exempted several of these acts from
repeal in 1787.

"An Act to reverse several judgments therein mentioned" was the sole
censured act the Assembly disagreed with in February of 1786. When the
time came to deal with the Council's resclutions, the mass repealer explicitly
exempted “any private act of what name or nature soever."*

The Censors had objected to an act to "secure Daniel Marsh in the
possession” of his farm as an intrusion of the legislative into the judicial
branch.’® As a "private act for the confirmation of Landed Property,” it too
was exempt from the mass repealer.'® The act was, however, repealed
expressly on November 2, 1792."” The act confirming Andrew Graham in
the possession of his farm, expressly exempted from repeal by the General
Assembly in 1787, escaped untouched by the legislature.'® The act "for
settling Disputes respecting landed property,” cbjectionable to the Council
because it allowed trespassers to. recover the value of their improvements,
was also expressly exempted from the mass repealer of 1787.'%

Town lines and highways: Resolution XIi.
The law of 1782 relating to the establishment of town lines was a source
of irritation for the Council. [t required fowns and proprietors to send the

'®State Papers Xll, 181,
""State Papers XIV, 95.
"%State Papers XllI, 18.
'®“State Papers X, 175.
*“State Papers XIV, 339.
'“State Papers X1V, 24.
'®State Papers XIV, 338.

" State Papers XV, 100.
®State Papers XIV, 28, 338.
'®State Papers X1V, 338.
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originals of all charters to the Surveyor General, or risk loss of that property
right. If no charter could be produced, then the Assembly would order the
Surveyor General to make new lines, with the expense defrayed by the
towns or proprietors, as the Assembly directed.’”®  Other acts--relating to
ascertaining the boundaries of towns,'"' enabling the Surveyor General to
complete surveys of towns,'”® and cutting roads in the northern part of the
state'--were objectionable because they seemed to be of a more private
than community interest, the owners had to bear the expense without
adequate notice or fairness, and the Legislature could then determine the
right of property held under different titles, precluding landowners their
remedy at law. A new act on March 8, 1787 gave the selectmen the power
to lay out roads, on their own motion or by a petition from three or more
freehoiders, with provisions for damages and appeals.' The mass repealer
expressly exempted "any Acts for the regulation and establishment of town
lines, or for the cutting roads in the northern part of this State . . . """

Gaols (or Goals); Resolution X,

The Council censured the law regulating goals and goalers''® because it
did not “sufficiently [guard] the property of the subject,” presumably the
creditor, It allowed the debtor freedom if he took the poor debtor's oath and
his creditors did not agree to pay for his keeping. A law “regulating goals
and goalers” was adopted March 8, 1787, providing more adequate notice to
creditors, making false swearing of the oath a crime, and amending the debt
collection process in other ways to ensure adequate security to creditors.'”

Smallpox: Reselution XIII.

The 1784 smallpox control law allowed selectmen to quarantine victims; if
an infected person did not report the fact to the selectmen, the court could
fine him 500 pounds."® In 1787, the General Assembly enacted a similar
law, but reduced the fines and allowed a sick person, if his physician
approved, to resist being moved to quarantine. The new law required the
town to provide medical attention to improverished small pox victims.'"

Other Acts Repealed by the Act of 1787: Resolution V, VI, X, XV.

" State Papers XlIl, 151.

" State Papers XllI, 82.

"2State Papers XllI, 220.

"3State Papers Xlli, 251.

""“State Papers XIV, 325.

"“State Papers XIV, 338.

""®State Papers XII, 150, (October 22, 1782).
'V State Papers XIV, 323.

"®State Papers Xlll, 235.

""" State Papers XIV, 156.



78 Council of Censors 1785-86

The Council thought the act relating to unseasonable night walking'®
contrary to the 10th aricle in the Bill of Rights because of the lack of
opportunity by an accused person to be confronted with witnesses or tried
before an impartial jury. The law provided that a person who failed to give a
satisfactory account of himself when certain disorders were committed in the
nighttime would be subject to pay the damages, as well as a fine,”
Resolution V. The proposed addition to Chapter | of the Vermont Constitu-
tion guaranteed all persons a certain remedy by recourse to the laws, and
was adopted as Article IV of the Vermont Constitution in 1786,

The act relating to selling and transporting hides out of state was,
according to the Council, "too great a controul over the right each individual
has of disposing of his property, to be exercised by permanent law . . . ."#
Resolution VI. The Council also objected to the act that promoted a free
trade treaty with Quebec, because the benefits of such a treaty would accrue
to a few individuals, and nct the general populatlon Resolution XV.
Severity was the ob]ection to an action for the "punishment of conspiracies
against the state,” adopted in 1782, which included banishment, imprison-
ment and death among its remedies.'™ Resolution X. No legislative
correction was made to any of these laws, and they were erased by the
passage of the mass repealer.

Governor and Council actions: Resolution 1V, VI

The Council of Censors objected 1o the McClane and Chamberiain
divorces, and the relief of Dr. John Page from his debts, among others. The
Legislature did nothing in these matters, and the Governor and Council was
equally silent.

The Governor and Council's actions in settling, as opposed to adjusting,
the accounts of the Surveyor General was the subject of further objection by
the Censors, on the grounds that "it effectually destroyed the check intended
by the Legislature upon the Surveyor's department.” On October 26, 1787,
the Assembly reestablished its primary role in expenditures by authorizing the
funds to pay the expenses of Dawd Hide, who provided Surveyor General
James Whitelaw with prowsmns On October 29, 1789, the General
Assembly appointed commissioners to setfle and adjust the accounts of Ira
Allen and James Wh|te]aw respectively the former and present Surveyors
General."™®

The Censors were troubled by the confusion between the Secretary of
State's powers, as established by the Legislature, and those of the Secretary
of the Council, as established by a Council resolution, on the question of
which office would keep copies of charters. The mass repealer expressly

"“State Papers XII, 132 (February 15, 1779).
2 State Papers XV, 336 (March 10, 1787).
ZState Papers XlI, 162,

Botate Papers Xill, 290.

'*State Papers Xll|, 98.

'®State Papers XIV, 389.

'*State Papers XIV, 508.
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exempts "An act pointing out the office and duly of the Secretary of State,”
which was the subject of the Censors’ objections.”

The objection to the Council's grant of an unspecified parcel to John
Wheeler and company, correcting an error made by the Assembly, was the
subject of censure, but we have not been able to locate which grant Wheeler
received, if at all, at a later time.

The Censors suggest that something intervened to keep the four acts
prohibiting the courts from trying land titles from taking effect, but did not
explain what it was. This problem was resolved by the addition of Article 1V
to Chapter | of the Constitution.

The four laws relating to executions appear to have been resolved by an
act of the same name adopted on February 28, 1787.'"® The objectionable
laws required creditors to accept crops and cther non-specie as substitutes
for payment of executions. The new law authorized debtors' goods, with a
few exceptions, to be seized and sold at auction, with the money going to
pay the debts.

In some cases, the Council's recommendations were impossible to fulfill,
This category includes all acts that had outlived their useful purpose before
the General Assembly addressed the problems the Censors condemned.
For instance, the act staying the execution of judgments against the
Wittums'™ and the act "to suspend the trial of the titles of lands therein
limited,”® were expressly limited to suits and executions within the year
following their enactment. A similar conclusion arises from the Censor's
objections to the act suspending prosecutions against Joseph Farnsworth.'™
The mass repealer never had a chance to affect this act, since it was
expressly limited to actions to be commenced “until the opening of the
Legislature in October next," which would have been QOctober of 1785.

The act staying the execution against Leonard Spaulding and Timoethy
Underwood was limited to three months from the date of the act, to give the
Treasurer time to pay the judgment, provided that Spaulding and Underwood
"became bound with sufficient sureties to the State’'s Attomey in the County
of Windham, to be accountable for the avails of the farm which occasioned
the aforesaid suit, and satisfy the Sheriff or Office for the Cost that has
already accrued on said Execution.”® The mass repealer had no effect on
this action.

The pardoning of Lemuel Roberts and Noel Potter'™ by the Assembly
was unaffected by the mass repealer, which exempted "any acts of pardon.”
The mass repealer also exempted acts "directing persons to sell Land or
execute Deeds therefor; not to any private acts for the confirmation of
Landed Property . . ., which would have included the act that empowered

W State Papers XIll, 76. State Papers XIV, 337.
®State Papers XIV, 181 (February 28, 1787).
'®3tate Papers XIli, 80 (February 25, 1782).
®State Papers XIH, 248 (March 5, 1784).

'* State Papers Xlll, 291.

'"“State Papers XlIl, 250 (March 8, 1784).
"State Papers Xlll, 93.
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Samuel Robinson to give a deed to the heirs of William Emms.'™

The appointment by the Governor and Council of Addison County
officials, authorized by the October 18, 1785 act,'”™ was unaffected by
legislative action as well. By the time the General Assembly confronted the
issue, new elections by the Assembly for Addison County officials had
already been made.'

The 1785 Council of Censors and
the 1786 Constitution

The most comprehensive changes made to the Vermont Constitution
were the result of the Council of Censors’ proposals of 1785. This process
was also the first time in U.S. history that a constitutionally-mandated
amendment process was successfully implemented.™  Not all of the
Council's proposails were adopted by the Constitutional Convention of 1786,
but many material changes were made in reliance on the Council's recom-
mendations. Unfortunately, no copy of the journal of Constitutional
Convention has survived, so what we know of what the Convention did
comes solely from a comparison of the Censors' proposals and the 1786
Constitution.

The Vermont Constitution of 1777 contained a Preamble, 19 articles, and
44 sections. The Council of Censors proposed amendments to almaost every
article and section in the Constitution, and additicns 1o both chapters as well.
The rejected proposals warrant review. They range from minor changes in
language--substituting "public or private demands” for "debts, damages, fines,
costs, or the like” at the end of Article |-to the substantial. The proposed
amendment to Section VII, for instance, would have created a 50 member
House apportioned by the size of the grand list and elected by a county
convention of town delegates. The proposals to change Article || would have
guaranteed compensation for the taking of “any person’'s" as opposed to "any
man's” property. An ex post facto provision would have become Article Xll-
*Laws made to punish actions done before the existence of such laws, and
which have not been declared crimes by preceding laws, are unjust,
oppressive and inconsistent with the fundamental principles of a free
government.”™ The proposed repeal of Article X| would have eliminated the
guarantee that “the people have a right to hold themselves, their houses,
papers and possessions free from search and seizure.” The right to
assemble, guaranteed in Article XVIH (1777) would have been limited to
assemblies of residents in the "respective towns," and not in other places in
the state. '

Members of the Executive Council would have been elected from each

“State Papers XIll, 88 {February 28, 1782).
'%State Papers XIV, 33).
®State Papers Ill, Part 1, 240,

"For popular reactions to the Council's proposals, see The Vermont
Journal, April 10 and April 15, 1786; The Vermont Gazette, June 5, 1786.

*The prohibition against ex post facto criminal laws became
constitutional jaw through the adoption of Ardicle |, Section 10 of the U.S.
Constitutionn in March of 1791, when Vermont was admitted to the Union.
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county, rather than at large, as Section XVII provided. Only male freecholders
and renters who had paid their taxes would have had the right to vote, if the
amendment to Section V| had passed. Companies of the militia would have
elected their captains and other officers, rather than the pecple (see
proposed Section XI[X). The Governor would be limited to four successive
annual terms, and a hiatus of four years before running for the office for
ancther term {proposed Section XXIII),

Rejecting these proposals, the Constitutional Convention still added four
new articles and three new sections, and amended nine articles and 27
sections of the 1777 constitution, the majority of which are still to be found in
our present Constitution.

The new articles include the guarantee that "[e]very person within this
commonwealth cught to find a certain remedy, by having recourse to the
laws, for all injuries or wrongs which he may receive in his person, property
or character: he ought to obtain right and justice freely, and without being
obliged to purchase it; completely and without any denial; promptly and
without delay; conformably to the laws.”"® Several acts of the General
Assembly which were the subject of censure by the Council likely gave rise
to this article.  The laws prohibiting trials of titles of lands for periods of
time between the adjournment and convening of legislative sessions is one.
Another is the law that prohibited "unseascnable nightwalking”,"® since it
made a person liable for damages if he could not give a satisfactory account
of himself, and did not provide an accused the opportunity to confront an
accuser or have a jury trial on the question.

Article XVl immunizes deliberation, speech and debate in the Legislature
from accusation or prosecution, action or complaint.™

Article XVIl provides that "[tlhe power of suspending laws, or the
execution of laws, ought never to be exercised, but by the Legislature, or by
authority derived from it, to be exercised in such particular cases only, as the
Legislature shall expressly provide for."'® The Council of Censors railed
against the Legislature’'s habit of passing private legislation that favored
individuals with new trials or granted immunity from suit for a period of years.
It had also proposed the separation of powers doctrine (Section VI).

Article X[X of the proposed Constitution of 1786 guarantees that martial
law applies only to those in the army or the militia.

The insurrection of 1786 and the general instability of the era probably
explaing the sprinkling of phrases such as "in a legal way" (Articles VI and
XX), "by their legal representatives” (Articles V and Vill, and with a small
variation in Article X), and “in a constitutional manner” (Article VHI} in
Chapter 1. These amendments would ensure that only legislative action
could reduce public officers to a private station, to exact a due and constant
regard from them to the public or to ensure that the "people of this state . . .
have the sole, exclusive and inherent right of governing and regulating the
internal police of the same.” The addition of "concerning the transactions of

" Yermont Constitution (1786), Article 1V,

" State Papers XlI, 132.

“'Wermont Constitution {1788), Article XVL.
"““Vermont Constitution (1788), Article XVII.
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government” in Article XV is further evidence of this change in attitude.

Elections, by the amendment of Article X, were not only to be free, but
"without corruption.”

The people's guarantee of trial by jury was defined, and limited, by the
addition of the words, "when an issue in fact, proper for the cognizance of a
jury,* in Article XIV. Juries decided questions of fact and law prior to this
change in the Constitution.

Four new Sections were added to Chapter. [l. The most important was
Section VI, which added a separation of powers clause. Separation of
powers was also at work in the addition of Section XVII, which prohibited the
General Assembly from declaring anyone guilty of treason or felony,
strengthening the cours' powers in matters best reserved for the judicial
branch. Section V, authorizing the General Assembly to establish a court of
chancery and a court to correct the errors of the Supreme Court, "provided
they do not constitute themselves the judges of either of said courts,” was
another important corrective in the separation problem, since the General
Assembly had in Vermont's first septenary made itself an appellate court for
land title disputes and had overruled the Supreme Court in a number of
cases.

The final section added was Section XXXV, which prohibited forfeitures
of suicides. It served as a change in the commen law rule on this subject.

Section IV amplified the former Section XXIIl by additional language,
which augmented the guarantees of the judicial branch in the new Article IV,
requiring courts in every county and making all judges ex officio justices of
the peace. Section XXVIlI echoed the new Article XIV on jury trials and the
prevention of corruption and partiality of juries.

Judges were originally appointed to serve during good behavior, in
Section ViIi; after 1786, they were elected annually.

The section on schools was changed from "A school or schools shall be
established in each town, by the legislature, for the convenient instruction of
youth, with such salaries to be paid by each town, making proper use of
school lands in each town, thereby to enable them to instruct youth at low
prices,” along with a requirement for a grammar school in each county and a
state university. The new Section XXXVill provided that a “compentent
number of schools ought to be maintained in each town, for the convenient
instruction of youth; and ane or more grammar schools be incorporated, and
properly supported in each county in this State . ... ."

The Convention, on the Council's recommendation, also changed the title
of Deputy Governor to Lieutenant-Governor {Sections | and Ill); limited the
explusion of State Representatives to "causes known to voters' constituents
antecedent to their election” and limited their authority to. administer oaths to
"matters depending before them™ (Section VIII). it changed the "You" of
oaths to "I" {Sections Xl and XXVI); gave a single member a right to insist
on “the yeas and nays on any question,” (Section XIV); amended the
process of reviewing bills by the Governor and Council {Section XVI1}; obliged
inhabitants, rather than just freemen, to complete military training (Section
XiX); authorized awarding costs in impeachment trials (Section XXI); limited
the term of a delegate to Congress to three years in any six year term
(Section XXVI); exempted prisoners committed for executions or capital
offenses from the provision establishing a right to bail {Section XXX); made
the county clerk's office the proper filing office for deeds when there was no
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town clerk (Section XXXII); ensured that all persons of good character who
came into the State and take the Freeman's Oath will be "free denizens .
thereof* and have all the rights of a “"natural born subject of this State®
{Section XXXXVI}; added a new duty to those of the Council of Censors, "to
inquire whether the constitution has been preserved inviclate in every par
during the last septenary; (including the year of their service) . . . " and
gave them subpoena power (Section XLH).






The Constitution of 1786

CHAPTER |
A DECLARATION OF THE RIGHTS
OF THE INHABITANTS OF THE
STATE OF VERMONT.

. That all men are born equally free and independent, and
have certain natural and inherent rights, amongst which are the
enjoying and defending life and liberty; acquiring, possessing, and
protecting property, and pursuing and obtaining happiness and
safety. Therefore, no male person, born in this country, or brought
from over sea, ought to be holden by law, to serve any person, as a
servant, slave, or apprentice, after he arrives to the age of
twenty-one years; nor female, in like manner, after she arrives to the
age of eighteen years, unless they are bound by their own consent,
after they arrive to such age, or bound by law for the payment of
debts, damages, fines, costs, or the like.

. That private property ought io be subservient to public
uses, when necessity requires it; nevertheless, whenever any
particular man's property is taken for the use of the public, the owner
ought to receive an equivalent in money.

. That all men have a natural and unalienable right to
worship Almighty God, according to the dictates of their own
consciences and understandings, as, in their opinion, shall be
regulated by the word of God; and that no man ought, or of right can
be compelled, to attend any religious worship, or erect or supporn
any place of worship, or maintain any minister, contrary to the
dictates of his conscience; nor ¢an any man [who professes the
protestant religion] be justly deprived or abridged of any civil right as
a citizen, on account of his religious sentiments, or peculiar mode of
religious worship; and that no authority can, or ought to be vested in,
or assumed by, any power [whatsoever] whatever, that shall in any
case interfere with, or in any manner controul, the rights of
conscience, in the free exercise of religious worship: nevertheless,
every sect or denomination of [people] christians ought to observe
the Sabbath or [the] LLord’'s day, and keep up [, and support,] some
sort of religious worship which to them shall seem most agreeable to
the revealed will of God.

'The Vermont Constitution of 1777 appears in the standard type, The
Council's proposals which became law by their adoption by the 1786
Constitutional Convention appear in bold type. Where portions of the 1777
Constitution have been deleted by the Convention, this material is set off in
brackets [like this]l. The Preamble of 1777 is part of the Constitution of
1786. It is not reproduced here, but can be found on page 3.
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IV. Every person within this commonwealth ought to find
a certain remedy, by having recourse to the laws, for all injuries
or wrongs which he may receive in his person, prcperty or
character: he ought to obtain right and justice freely, and
without being obliged to purchase it—completely and without
any denial, promptly and without delay; conformably to the
laws.

V. That the people of this State, by their Ilegal
representatives, have the sole, exclusive and inherent right of
governing and regulating the internal police of the same.

V. That all power being originglly inherent in, and
consequently derived from, the people; therefore, all officers of
government, whether legislative or executive, are their trustees and
servants, and at all times, in a legal way, accountable to them.

VIl.  That government is, or ought to be, instituted for the
common benefit, protection and security of the people, nation or
community; and not for the particular emolument or advantage of any
single man, family or set of men, who are a part only of that
community; and that the community hath an indubitable, unalienable,
and indefeasible right, to reform or alter [or abolish] government, in

such manner as shall be, by that community, judged most conducive
to the public weal.

VIll.  That those who are employed in the legisiative and
executive business of the State, may be restrained from oppression,
the people have a right, [at such periods as they may think proper,
to] by their legal Representatives, to enact laws for reducing their
public officers to a private station, and [to] for supplying the
vacancies in a constitutional manner, by [certain and] regular
elections, at such periods as they may think proper.

IX. That all elections ought to free and without corruption;
and that ali freemen, having a sufficient evident common interest
with, and attachment to, the community, have a right to elect officers,
[or] and be elected into office.

X. That every member of society hath a right to be protected
in the enjoyment of life, liberty and property, and therefore is bound
to contribute his proportion towards the expense of [the] that
protection, and yield his personal service, when necessary, or an
equivalent thereto; but no part of a man's propety can be justly
taken from him, or applied to public uses, without his own consent,
[or that of his legal representatives] or that of the Representative
Body of the Freemen; nor can any man, who is conscientiously
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scrupulous of bearing arms, be justly compelled thereto, if he will pay
such equivalent; nor are the people bound by any law, but such as
they have in like manner, assented to for their common good. And
previous to any law being made to raise a tax, the purpose for
which it is to be raised, ought to appear evident io the
Legislature to be of more service to commurity than the money
would be, if not collected ®

Xl. That in all prosecutions for criminal offences, a man hath a
right to be heard by himself and his counsel,--to demand the cause
and nature of his accusation,-to be confronted with the witnesses,—
to call for evidence in his favor, and a speedy public trial by an
impartial jury of the country, without the unanimous consent of which
jury, he cannot be found gquilty; nor ¢can he be compelled to give
evidence against himself:-nor can [any man] he be justly deprived of
his liberty, except by the laws of the land, or the judgment of his
peers.

Xll. That the people have a right to hold themselves, their
houses, papers, and possessions, free from search or seizure; and
therefore warrants, without oaths or affirmations first made, affording
sufficient foundation for them, and whereby by any officer or
messenger may be commanded or required to search suspected
places, or to seize any person or persons, his, her or their property,
not particularly described, are contrary to that right, and ought not to
be granted.

Xlll. That no warrant or writ to attach the person or estate of
any freeholder within this state, shall be issued in civil actions,
without the person or persons who may request such warrant or
attachment first make oath, or affirm before the authority who may
be requested to issue the same, that he or they are in danger of
losing his, her, or their debt.

XIV. That [in controversies affecting property, and in suits
between man and man,] when any issue in fact, proper for the
coghizance of a jury, is joined in a court of law, the parties have
a right to a trial by jury; which ought to be held sacred.

XV. That the people have a right to freedom of speech, and
of writing and publishing their sentiments, concerning the
transactions of government:—and therefore the freedom of the
press ought not 1o be restrained.

*Originally, the last sentence of Section XXXVII of the 1777 Constitutuion.
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XVIL. The freedom of deliberation, speech and debate, in
the legislature, is so essential to the rights of the people, that it
cannot be the foundation of any accusation or prosecution,
action or complaint, in any other court or place whatsoever.

XVil. The power of suspending laws, or the execution of
taws, ought never to be exercised by the legislature, or by
authority derived from it, to be exercised in such particular
cases only as the Legislature shall expressly provide for.

XVll. That the people have a right to bear arms for the
defence of the themselves and the State; and as standing armies, in
the time of peace, are dangerous to liberty, they ought not to be
kept up; and that the military should be kept under strict
subordination to, and governed by, the civil power.

XIX. That no person in this commonwealth can, in any
case, be subjected to law-martial, or to any penalties or pains
by virtue of that law, except those employed in the army, and
the militia in actual service.

XX. That frequent recurrence to fundamental principles, and a
firm adherence to justice, moderation, temperance, industry and
frugality, are absolutely necessary to preserve the blessings of liberty,
and keep government free: The people ought therefore to pay
particular attention to these points, in the choice of officers and
representatives; and have a right, in a legal way, to exact a due
and constant regard to them, from their legislators and magistrates,
in the making and executing such laws as are necessary for the
good government of the State.

XXI.  That all people have a natural and inherent right to
emigrate from one State to another that will receive them; or to form
a new State in vacant countries, or in such countries as they can
purchase, whenever they think that thereby they can promote their
own happiness.

XXH. That the people have a right, to assemble together to
consult for their common good--to instruct their representatives—and

to apply to the Legislature for redress of grievances, by address,
petition, or remonstrance.

XXHl. That no person shall be liable to be transported out of

this State, for trial for any offence committed within [this State] the
same.
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CHAPTER I
PLAN OR FRAME OF GOVERNMENT

SECTION |.

The Commonwealth or State of Vermont, shall be governed
hereafter, by a governor [, Deputy Governor,] (or
lieutenant-governor,) council, and an assembly of the
Representatives of the freemen of the same, in manner and form
following.

SECTION 1.
The supreme legislative power shall be vested in a house of
representatives of the freemen or commonwealth or state of Vermont.

SECTION Il.
The supreme executive power shall be vested in a governor {or,
in his absence, a lieutenant-governor) and Council.

SECTION Iv.

Courts of justice shall be {established] maintained in every
county in this State, and also in new counties when formed;
which courts shall be open for the trial of all causes proper for
their cognizance, and justice shall be therein impartially
administered, without corruption, or unnecessary delay. The
judges of the supreme court shall be justices of the peace
throughout the State, and the several judges of the county
courts in their respective counties, by virtlue of their offices,
(except in the trial of such causes as may be appealed to the
county court.)

SECTION V.

A future Legislature may, when they shall conceive the same
to be expedient and necessary, erect a court of chancery, with
such powers as are usually exercised by that court, or as shall
appear for the interest of the commonwealth. Provided they do
not constitute themselves the judges of said court.

SECTION VL
The legislative, executive, and judiciary departments, shall
be separate and distinct, so that neither exercise the powers
properly belonging to the other.

SECTION VI
In order that the Freemen of this State might enjoy the benefit of
election as equally as may be, each town within this state, that
consists or may consist of eighty taxable inhabitants, within one
septenary or seven years next after the establishing this constitution,
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may hold elections therein, and choose each two representatives;
and each other inhabited town in this State may, in like manner,
choose each one representative, to represent them in the general
assembly, during the said septenary or seven years; and after that,
each inhabited town may, in like manner, hold such election, and
choose each one representative forever thereafter.

SECTION VI,

The house of representatives of the freeman of this state, shall
consist of persons most noted for wisdom and virtue, to be chosen
by ballot by the freemen of every town in this State, respectively, on
the first Tuesday of September annually, forever. [And no
foreigner shall be chosen, unless he has resided in the town for
which he shall be elected, one year immediately before said
election.]

SECTION IX.

The [members of the House of] representatives, [shall be] so
chosen [on the first Tuesday of September, forever (except in this
present year) and], (2 majority of whom shall constitute a quorum
for transacting any other business than raising a State tax, for
which two thirds of the members elected shall be present) shall
meet on the second Thursday of the succeeding October, and shali
be styled, the general assembly of the state of Vermont: they shall
have power to choose their speaker, secretary of the state, their
clerk, and other necessary officers of the house--sit on their own
adjournments--prepare bills, and enact them into laws--judge of the
elections and qualifications of their own members: they may expel [a]
members, but not {a second time for the same cause] for causes
known to their constituents antecedent to their election: they
may administer oaths or affirmations, in matters depending before
them Jon examination of witnesses]--redress grievances-—-impeach
State criminals--grant charters of incorporation--constitute towns,
horoughs, cities, and counties: they may annually, in the first
session after their election, and at other times, when vacancies
happen, choose delegates to Congress and shall also, in
conjunction with the Council, annually (or oftener if need be)
elect judges of the supreme and several county and probate
courts, sheriffs, and justices of the peace; and also, with the
Council, may elect major-generals and brigadier-generals, from
time to time, as often as there shall be occasion: and they shall
have ali other powers necessary for the Legislature of a free and
sovereign State: but they shall have no power to add to, alter,
abolish, or infringe any pan of this constitution. [And for this present
year the members of the General Assembly shall be chosen on the
first Tuesday of March next, and shaill meet at the meeting-house, in
Windsor, on the second Thursday of March next.]
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SECTION X.

The supreme executive council of this State, shall consist of a
governor, liestenant-governor, and iwelve persons, chosen in the
following manner, viz. The freemen of each town shall, on the day of
election for choosing representatives to attend the general assembly,
bring in their votes for governor, with his name fairly written, to the
constable, who shall seal them up, and write on them, votes for the
governor, and deliver them to the representatives chosen to attend
the general assembly; and at the opening of the general assembly,
there shall be a committee appeointed out of the council and
assembly, who, after being duly sworn to the faithful discharge of
their trust, shall proceed to receive, sort, and count, the votes for the
governor, and declare the person who has the major pant of the
votes, to be governor, for the year ensuing. And if there be no
choice made, then the council and general assembly, by their joint
ballot, shall make choice of a governor. The lieutenant governor and
treasurer shall be chosen in the manner above directed. And each
freeman shall give in twelve votes for twelve councillors, in the same
manner, and the twelve highest in nomination shall serve for the
ensuing year as councillors.

[The council that shall act in the recess of this Convention,
shall supply the place of a council for the next General Assembly,
until the new Council be declared chosen. The Council shall meet
annually, at the same time and place with the General Assembly;
and every member of the Council shall be a Justice of the Peace for
the whole State, by virtue of his office.]

SECTION XI.

The governor, and in his absence the lieutenant-[or Deputy]
governor, with the council, [seven of whom] (a major part of whom,
including the Governor or Lieutenant-Governor, shall be a quorum to
transact business) shall have power to commissionate all
officers,—-and also. to appoint officers, except [those who are
appointed by the General Assembly agreeable to this frame of
government, and the laws that may be made hereafter;] where
provision is, or shall be, otherwise made by law, or this Frame
of Government;-and shall supply every vacancy in any office,
occasioned by death [, resignation, removal or disqualification] or
otherwise, until the office can be filled in the [time and] manner
directed by law or this constitution. They are to correspond with
other States,--transact business with officers of government, civil and
military and to prepare such business as may appear to them
necessary to lay before the general assembly. They shall sit as
judges to hear and determine on impeachments, taking to their
assistance, for advice only, the judges of the supreme court; and
shall have power to grant pardons, and remit fines, in all cases
whatsoever, except in treason and murder, in which they shall have
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power to grant reprieves, but not to pardon until after the end of the
next session of assembly; and except in cases of impeachment, in
which [but] there shall be no remission or mitigation of punishment
[on impeachment except], but by act of legislation. They are also to
take care that the laws be faithfully executed. They are to expedite
the execution of such measures as may be resolved upon by the
general assembly. And they may draw upon the treasurer for such
sums as may be appropriated by the house of representatives. They
may also lay embargoes, or prohibit the exportation of any
commodity, for any time, not exceeding thirty days, in the recess of
the house only. They may grant such licenses as shall be directed
by law, and shall have power to call together the general assembly,
when necessary, before the day to which they shall stand adjourned.
The governor shall be captain-general and commander in chief of
the forces of the state, but shall not command in person, except
advised thereto by the council, and then only as long as they shall
approve thereof: and the lieutenant-governor shall, by virtue of
his oifice, be lieutenant-general of all the forces of the State.
The governor, or lieutenant-governor, and the council, shall
meet at the time and place with the general assembly: the
lieuwtenanmt-governor  shall, during the presence of the
commander in chief, vote and act as one of the council; and
the governor, and in his absence the lieutenant-governor, shall,
by virtue of their offices, preside in council, and have a casting,
but no other vote. Every member of the council shall be a
justice of the peace for the whole State, by virtue of his office. -
The governor and council shall have a Secretary, and keep fair
books of their proceedings, wherein any councilfor may enter his
dissent, with his reasons to supportt it.

SECTION Xil.

[A quorum of the house of representatives shall consist of two
thirds of the whole number of members elected; and] The
representatives having met, and chosen their speaker and clerk,
shall, each of them, before they proceed to business, take and
subscribe, as well the oath [of fealty and] or affirmation of
allegiance herein after directed, (except where they shall produce
certificates of their having theretofore taken and subscribed the
same) as the following oath or affirmation, viz:

[1] You do solemnly swear [by the ever living God
{or | do solemnly affirm in the presence of Almighty God)} (or affirm)
that, as a member of this assembly, [l] you will not propose, or
assent, to any bill, vote or resolution, which shall appear to [me] you
injurious to the people, nor do or consent to any act or thing
whatever, that shall have a tendency to lessen or abridge their rights
and privileges, as declared {in] by the constitution of this state; but
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will, in ali things, conduct [myself] yourself as a faithful, honest
representative and guardian of the people, according to the best of
[my] your judgment and abilities. {In case of an oath,) So help
[mej you God. (And in case of an affirmation) under the pains
and penalties of perjury.

And each member, before he takes his seat, shall make and
subscribe the following declaration, viz:

[f] you do believe in one God, the creator and governor of the
universe, the rewarder of the good, and punisher of the wicked. And
[l] you do acknowledge the scriptures of the old and new testament,
to be given by divine inspiration, and own and profess the protestant
religion.

And no further or other religious test shail ever hereafter be
required of any civil officer or magistrate in this State.

SECTION XIiL
The doors of the House in which the [representative of the
freemen of the State] General Assembly of this commonwealth,
shall sit, shall be [and remain] open for the admission of all persons
who behave decently, except only when the welfare of the State may
require [the doors] them to be shut.

SECTION XIV.

The votes and proceedings of the General Assembly shall be
prirted (when one third of the members think i necessary) as soon
as conveniently may he, after the end of each session, with the
yeas and nays on any question, when required by any member;
(except (when) where the votes [are] shall be taken by ballot) in
which case every member shall have a right to insert the reasons of
his vote upon the minutes,

SECTION XV.

The stile of the laws of this State, in future to be passed, shall
be,~{Be it enacted, and] It is hereby enacted by [the Representatives
of the Freemen of the State of Vermont in] by the General Assembly
of the State of Vermont.

SECTION XVI.

To the end that laws, before they are enacted, may be more
maturely considered, and the inconvenience of hasty determinations
as much as possible prevented, ali bills [of public nature] which
originate in the Assembly, shall be [first] laid before the governor
and council, for their [perusal] revision, and concurrence or
proposals of amendment [and shall be printed for the consideration
of the people before they are read in general assembly for the last
time of debate and amendment; except temporary acts, which, after
being laid before the Governor and Council, may (in the case of
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sudden necessity) be passed into laws; and no other shall be passed
into laws, until the next session of Assembly.] who shall return the
same to the Assembly, with their proposals of amendment (if
any) in writing; and if the same are not agreed to by the
assembly, it shall be in the power of the governor and council
to suspend the passing of such bills until the next session of
the Legislature. Provided, that if the governor and council shall
neglect or refuse to return any such bill to the Assembly, with
written proposals of amendment, within five days, or before the
rising of the legislature, the same shall become a law. [And for
the more perfect satisfaction of the public, the reasons and motives
for making such laws, shall be fully and clearly expressed and set
forth in their preambles.]

SECTION XV,
No person ought, in any case, or in any time, to be declared
guilty of treason or felony by the Legislature.

SECTION XVIII.

Every man, of the full age of twenty-one years, having resided in
this State for the space of one whole year next before the election of
representatives, and who is of a quiet and peaceable behavior, and
will take the following oath (or affirmation), shall be entitled to all the
privileges of a freeman of this State.

*[ll You solemnly swear, (or affirm) [by the ever living God (or
affirm in the presence of Almighty God] that whenever [ am called
to] you give [my] your vote or suffrage, touching any matter that
concerns the State of Vermont, [l] you will do it so as in [my] your
conscience [Il you shalf judge will most conduce to the best good of
the same, as established by the constitution, without fear or favor of
any man."

SECTION XIX.

The [freemen] inhabitants of this commonwealth shall be trained
and armed for its defence, under such regulations, restrictions, and
exceptions, as the General Assembly shall, by law, direct. [reserving
always to the people, the right of choosing their colonels of militia,
and all commissioned officers under that rank, in such manner, and
as often, as by the said laws shall be directed] The several
companies of militia shall, as often as vacancies happen, elect
their captains and other inferior officers; and the captains and
subalterns shall nominate and recommend the field officers of
their respective regiments, who shall appoint their staff officers.

SECTION XX.
All commissions shall be in the name of the freemen of the State
of Vermont, sealed with the State seal, signed by the govemor, or in
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his absence, the lieutenant-governor, and attested by the secretary,
which seal shall be kept by the council.

SECTION XXI.

Every officer of state, whether judicial or executive, shall be liable
to be impeached by the general assembly, either when in office, or
after his resignation, or removal for mal-administration. All impeach-
ments shali be before the governor, or lieutenant-governor, and
council, who shall hear and determine the same, and may award
costs.

[SECTION XXII.]
[Excessive bail shall not be exacted for bailable offences; and
all fines shall be moderate.]

SECTION XXIl.

As every freeman, to preserve his independence (if without a
sufficient estate) ought to have some profession, calling, trade, or
farm, whereby he may honestly subsist, there can be no necessity
for, nor use in, establishing offices of profit, the usual effect of which
are dependance and semvility, unbecoming Freemen, in the
possessors or expectants, and faction, contention, corruption and
disorder, among the people. But if any man is called into public
service, 10 the prejudicé of his private affairs, he has a right to a
reascnable compensation; and whenever an office, through increase
of fees or ctherwise, becomes so profitable as to occasion many to
apply to it, the profits ought to be lessened by the Legislature. And
if any officer shall take greater or other fees than the laws allow him,
either directly or indirectly, # shall ever after disqualify him from
holding any office in this State.

SECTION XXIIL
No person, in this State, shall be capable of holding or
exercising more than one of the following offices, at the same
time, viz.: governor, lieutenant-governor, judge of the supreme
court, treasurer of the state, member of the council, member of
the general assembly, surveyor-general, or sheriff.

_ SECTION XXiv.

The treasurer of the state shall, before the governor and
council, give sufficient security to the secretary of the state, in
behalf of the general assembly; and each high sheriff, before
the first judge of the county court, to the treasurer of their
respective counties, previous to their respectively entering upon
the execution of their offices, in such manner, and in such
sums as shall be directed by the Legislature.
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SECTION XXV.
The Treasurer's accounts shall be annually audited, and a
fair state thereof laid before the General Assembly, at their
session in October.

SECTION XXVI.

Every officer, whether judicial, executive or miltary, in authority
under this state, befare he enter upon the execution of his office,
shall take and subscribe the following oath or affirmation of
allegiance to this State, (unless he shall produce evidence that
he has before taken the same) and also the following [general]
oath or affirmation of office [before he enter on the execution of his
office], (except such as shall be exempted by the Legislature)
viz:—

The oath or affirmation of allegiance.

"fi] You do solemnly swear [by the ever living
God (or affirm in the presence of Almighty God] (or affirm} that [If
you will be true and faithful to the State of Vermont; and that [I] you
will not, directly or indirectly, do any act or thing [prejudicial or]
injurious to the constitution or government thereof, as established by
convention. (Iif an oath) So help you God. (If an affirmation)
under the pains and penaities of perjury.”

The oath or affirmation of office.

“fl] You do solemnly swear [by the ever living
God (or affirm in the presence of Almighty God)] (or affirm) that fl]
you will faithfully execute the office of for the

of ; and will therein do equal right and
justice to all men, fo the best of [my] your judgment and abilities,
according to law. (If an oath) So help you God. (lf an
affirmation) under the pains and penalties of perjury.

[SECTION XXViL]

[That the General Assembly, when legaily formed, shall appoint
times and places for county elections, and at such times and places,
the freemen in each county respectively, shall have the liberty of
choosing the judges of inferior court of common pleas, sheriff,
justices of the peace, and judges of probate, commissioned by the
Governor and council, during good behavior, removable by the
General Assembly upon proof of mal-administration.]

SECTION XXvIi 2
[Delegates to represent this State in Congress shall be chosen,
by ballot, by the future General Assembly, at their first meeting, and

*Formerly, SECTION X (1777).
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annually, forever afterward, as long as such representation shali be
necessary.] Any delegate to Congress may be superceded at any
time, by the General Assembly appointing another in his stead. No
man shall [sif] be capable of being a delegate to represent this
State in Congress [longer than two years successively, nor be
capable of re-election for three years afterwards;] for more than
three years in any term of six years;--and no person who holds
any office in the gift of congress, shall, [thereafter] during the time
of his holding such office, be elected to represent this state in
congress.

[SECTION XXVIIL]
[That no person, shali be capable of holding any civil office, in
this State except he has acquired, and maintains a good moral
character.]

SECTION XXVIII.

Trials {shall be by jury; and it is recommended to the legislature
of this Stat to provide by law, against every corruption or partiality in
the choice, and return, or appointiment, of juries] of issues proper
for the cognizance of a jury, in the supreme and county cours,
shall be by jury, except where parties otherwise agree; and
great care ought 1o be taken to prevent corruption or partiality
in the choice and return, or appointment of juries.

SECTION XXIX.

All prosecutions shall commence [in the name and]-by the
authority of [the Freemen of] the State of Vermont; all indictments
shall conclude with these words--against the peace and dignity of the
State. [The style of all process hereafter, in this State, shall be,--
The State of Vermont.] And all fines shall be proportionate to
the offences.

SECTION XXX,

The person of a debtor, where there is not strong presumption of
fraud, shall not be continued in prison after delivering up and
assigning over, bona fide, all his estate, real and personal, in
possession, reversion or remainder, for the use of his creditors, in
such manner as shall be hereafter regulated by law. And all
prisaners, unless in execution, or committed for capital offences,
when the proof is evident or presumption great, shall be bailable
by sufficient sureties [unless for capital offences, when the proof is
evident or presumption great]: nor shall excessive bail be exacted for
bailable offences.

SECTION XXXI.
All elections, whether by the people, or in General Assembly,
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shall be by ballot, free and voluntary: and any elector who shall
receive any gift or reward for his vote, in meat, drink, monies or
otherwise, shall forfeit his right to elect at that time, and suffer such
other penalty as the laws shall direct. And any person who shall,
directly or indirectly, give, promise or bestow any such rewards to be
elected, shall thereby be rendered incapable to serve for the ensuing
year, and be subject so much further punishment as a future
legislature shall direct.

[SECTION XXXIL.]
[The printing presses shall be free to every person who
undertakes to examine the proceedings of the legislature, or any part
of government.]

SECTION XXXIL.
All deeds and conveyances of land shall be recorded in the town
clerk's office in their respective towns, and, for want thereof, in the
county clerk’s office of the same county.

SECTION XXXIii.
The Legislature shall regulate entails in such manner as to
prevent perpetuities.

SECTION XXXIV.

To deter more effectually from the commission of crimes, by
continued visible punishment of Jong duration, and to make
sanguinary punishment less necessary, [means} houses ought to be
provided for punishing by hard labor, those who shall be convicted of
crimes not capital; whereby the criminal shall be employed for the
benefit of the public, or for reparation of injuries done to private
persons: and all persons, at proper times, ought to be permitted to
see [the prisoners] them at their [abor.

SECTION X3(XV.

The estates of such persons as may destroy their own lives
shall not, for that offence, be foreited, but descend or ascend
in the same manner as if such persons had died in a natural
way. Nor shall any article which shall accidentally occasion the
death of any person, be henceforth deemed a deodand, or in
any wise forfeited, on account of such misfortune.

SECTION XXXVI.

Every [foreigner] person, of good character, who comes to settle
in this State, having first taken an oath or affirmation of allegiance to
the same, may purchase, or by other just means acquire, hold and
transfer land, or other real estate; and after one years residence,
shall be deemed a free denizen [of this State;] thereof, and entitled
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to all the rights of a natural born subject of this State; except
that he shall not be capable of being elected governor,
lieutenant-governor, treasurer, councillor, or representative in
assembly, until after two years residence.

[SECTION XXXVIii.]

[No public tax, custom or contribution shall be imposed upon, or
paid by, the people of this State, except by a law for that purpose;
and before any law be made for raising it, the purpose for which any
tax is to be raised ought to appear clear to the legisiature to be of
more service to the community than the money would be, if not
collected; which being well observed, taxes can never be burthens.]

SECTION XXXXVIL.

[That] The inhabitants of this State shall have liberty, in
seasonable times, to hunt and fowl on the lands they hold, and on
other lands not enclosed; and in like manner to fish in all boatable
and other waters, not private property, under proper regulations, to
be hereafter made and provided by the general assembly.

[SECTION XL.]

[A school or schools shall be established in each town, by the
legislature, for the convenient instruction of youth, with such salaries
to the masters, paid by each town, making proper use of school
lands in each town, thereby to enable them to instruct youth a low
prices. One grammar school in each county, and one university in
this State, ocught to be established by direction of the General
Assembly.]

SECTION XXXVIII.

Laws for the encouragement of virtue, and prevention of vice and
immaorality, [shall be made and] cught to be constantly kept in force,
[and provision shall be made for their due execution;] and duly
executed: and a competent number of schools ought to be
maintained in each town, for the convenient instruction of
youth; and one or more grammar schools be incorporated, and
properly supported in each county in this State. And all religious
societies, or bodies of men, that [have or] may be hereafter united
[and] or incorporated, for the advancement of religion and learning,
or for other pious and charitable purposes, shall be encouraged and
protected in the enjoyment of the privileges, immunities and estates,
which they in justice ought to enjoy, under such regulations, as the
General Assembly of this State shall direct.

[SECTION XL11]
[All field and staff officers, and commissioned officers of the
army, and all general officers of the militia, shall be chosen by the
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SECTION XXIX.

The declaration of the political rights and privileges of the
inhabitants of this State, is hereby declared to be a part of the
constitution of this [State] commonwealth; and ought [never] not to
be violated, on any pretence whatsoever.

SECTION XL.

In order that the freedom of this commonwealth may be
preserved inviolate for ever, there shall be chosen, by ballot, by the
freemen of this State, on the last Wednesday in March, in the year
one thousand seven hundred and eighty-five, and on the last
Wednesday of March, in every seven years thereafter, thirteen
persons, who shall be chosen in the same manner the council is
chosen--gxcept that they shall not be out of the Council or General
Assembly-to be called the Council of Censors; who shall meet
together on the first Wednesday of June next ensuing their election;
the majority of whom shall be a quorum in every case, except as to
calling a convention, in which two thirds of the whole number elected
shall agree, and whose [duty it shali] duties shall be to enquire,
whether the constitttion has been preserved inviolate in every
part, during the last sepienary (including the vyear of their
service) whether the legislative and executive branches of
government have performed their duty as guardians of the people, or
assumed to themselves, or exercised, other or greater powers than
they are entitled to by the constitution. They are also to enquire
whether the public taxes have been justly laid and collected in all
parts of this Commonwealth:—-in what manner the public monies have
been disposed of, and whether the laws have been duly executed.
For these purposes they shall have power to pass public censures
—-to order impeachments, and to recommend to the legislature the
repealing such laws, as appear to them {0 have heen enacted
contrary to the principles of the constitution. These powers they
shall continue to have, for and during the space of one year from the
day of their election, and no longer. The said Council of Censors
shall also have power to call a Convention, to meet within two years
after their sitting, if there appears to them an absolute necessity of
amending any article of this constitution which may be defective
--explaining such as may be thought not clearly expressed, and of
adding such as are necessary for the preservation of the rights and
happiness of the people: hut the aricles to be amended, and the
amendments proposed, and such articles as are proposed to be
added or abolished, shall be promulgated at least six months before
the day appointed for the election of such convention, for the
previous consideration of the people, that they may have an
opportunity of instructing their delegates on the subject.
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Vermont's second septenary began in turmoil, and ended with acceptance
as the fourteenth state. Drastically fluctuating interest rates, currency values,
land prices, wages, and commodity prices, combined with the lack of hard
specie, engendered widely felt economic stress and fueled unrest. This
unrest focused upon the courts which were hearing an increasing number of
debt and land title cases. Daniel Shays' 1786 rebellion in neighboring
Massachusetts demonstrated the threat inherent in economic uncertainty.

Echoing Shays, 200 Vermont farmers protested at the opening of the
Supreme Court's term in Rufland in August of 1786. In response the
General Assembly at its October session passed an act authorizing that
"neat-cattle, Beef, Pork, Sheep, Wheat, Rye and Indian Corn" as lawful
tender for the payment of debts.” Court riots, however continued, at Windsor
in October and again in Rutland in Navember, The increasing violence of
the riots lead the 1787 Legislature to enact a harsher law on the prevention
and punishment of riots, discrders and contempt of authority.? Economic
problems continued with crop failures and famine during 1788-89, but by the
end of 1789 stabilized prices and markets in Vermont diminished the threat
from economic disruptions.

Verment, and the Arlington Junto, lost its most notable leader with the
death of Ethan Allen in 1789, That same year Governor Thomas Chittenden,
serving in his eleventh term, was denied re-election by a vote of the
Assembly, despite winning a plurality in the general election. His defeat was
partly attributed to the "Woodbridge aifair,” a pelitical scandal arising from
atternpts to repay Ira Allen for his services as Surveyor General. In 1780
Chittenden was re-elected as conditions improved and the true story of the
Allen case became public following an investigation by a committee of the
Assembly., The Tichenor-Chipman faction continued to pursue statehood and
Ira Allen with equal fervor.

The ratification of the U.S. Constitution In 1789 promised greater stability
for the new country and also helped quiet territorial conflicts among the
thirteen states. This, in turn, offered hope for Vermont. [n late 1790 New
York, lobbying to locate the national capital in New York City, relinquished its
claims to Vermont in exchange for $30,000. Vermont then ratified the U.S.
Constitution and, on March 4, 1791, became the fourteenth state. That fall
the General Assembly ratified the U.S. Bill of Rights and Vermont elected it
first Congressional delegation.

There was the promise of better times when the second Council of
Censors convened at Rutland on June 6, 1792. Statehood and peace
brought relative stability, ending uncertainties over land titles and opening the
Vermont frontier. The first U.S. Census counted 85,425 Vermonters while
over 116 towns had been chartered by the time of statehood. While the
Censors found less to censure they did propose Vermont's third new
constitution in fifteen years.

Note on text: The Journal of the 1792 Council was not published and
the manuscript Journal, held by the Vermont State Archives, is the basis for
the following transcript. The Address and Proposed Constitution were

'State Papers XIV, 229-30.
*State Papers XIV, 281.



published in 1792 by Anthony Haswell in Rutland.



Journal
of the

Second Council of Censors

State of Vermont - Rutland, June 6th, 1792
The Council of Censors met this day at the Court House in
Rutland agreeable to law' & the Constitution of this State--
Members present - . ‘
The Honorable SAMUEL KNIGHT
ELIJAH PAINE
SAMUEL MATTOCKS
JOHN WHITE
ELIJAH DEWEY
JONAS GALUSHA
ROSWELL HOPKINS -
The Ballot being taken for a President of this Council--the Hon'ble
SAM'L KNIGHT Esq. was Elected
ROS'L HOPKINS Esg. Secretary--
Adjourned until to morrow moming 9 o'clock then to meet at the
House of SAM'I MATTQCKS Jun. in this town--

—Thursday June 7th 1792--
Met according to adjournment
Members present
Mr. PRESIDENT
Mr. PAINE
Mr. MATTOCKS
Mr. WHITE
Mr. DEWEY
Mr. GALUSHA
Mr. HOPKINS
Resolved
That the following be adopted as Rules for the regulation of this
Council viz. '
1st That no member address the president without rising
2d That no member speak without leave of the president
3d That no person speak more than twice on the same subject without
leave of the other Members
4th That no Resolution be passed without it first being reduced to writing
On motion of Mr. PAINE,
Resolved that the Council of Censors will in the prosecution of the

1 Q%ato Danmre Y/ 2.4
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duties of their office

Attend

1st to any alteration which may be necessary in the Constitution

2d to the manner in which the Legislative and Executive
department in government have exercised their power,

3d How the public monies have been laid and collected--and

4th In what manner they have been disposed of

Read the Constitution through and after discussing several articles
adjourned until 2 o'clock P.M.

2 o’clock P.M. Met according 1o adjournment--

Resolved that Mr. DEWEY be desired to call on Joseph Fay Esq.
Sec’y of Council and request him to bring to Rutland at the Session
of Assembly in October next the minutes & journals of Council during
the last seven years for the perusal of this council at that time--

Adjourned until Monday preceding the 2d Thursday of Oct. next
then to meet at this place

Second Session

Monday Oct. 8 1792
Met according to adjournment
Members present
SAMUEL KNIGHT Esq. President
BENJ'A BURT Esq.
BENAH LOMIS Esq.
JOHN WHITE Esq.
SAMUEL MATTOCKS Esq.
ROS'L HOPKINS Esq.
Adjourned until tomorrow morning 8 o'clock then to meet at
JUDGE MATTOCKS in this town.

Tuesday Oct. 9th 1792--
Met according to adjournment--and there being not a quorum
present--Adjourned until 2 o'clock afterncon

2 o’clock P.M.
Met according to adjournment--JUDGE TICHENOR, JONAS
GALUSHA and ELIJAH DEWEY Esquire attended & took their seat.
Adjourned until 8 oiclock tomorrow morning.

Wednesday Oct. 10th 1792 ~
Met according to adjournment--
- Members present -
Mr. PRESIDENT Mr. GALUSHA
Mr. TICHENOR Mr. DEWEY
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Mr. WHITE Mr. LOOMIS
Mr. BURT Mr. HASWELL
Mr. MATTOCK Mr. HOPKINS

On motion of Mr. WHITE, Resolved to proceed to the examina-
tion of the Laws passed since the last septenary at this time--after
reading

The Hom'ble JUDGE BRIDGMAN produced his credentials as a
member of this Councit & he took his seat--

After reading several of the Statutes passed since October 1786,
adjourned until 2 o’clock P.M.—

2 o’clock P.M.~
Met according to adjournment -
After reading & considering a number of the Statute Laws of this
State--Adjourned until 8 o’clock tomorrow morning--

Thursday Oct. 11th 1792
Met according to adjournment--

- Present -
Mr. PRESIDENT Mr. DEWEY
Mr. TICHENOR Mr. LOOMIS
Mr. WHITE Mr. MATTOCKS
Mr. PAINE Mr. HASWELL
Mr. BURT Mr. HOPKINS

Mr. GALUSHA--

A petition from Matthew Lyon praying that Lem’l Chipman Esq.
might be impeached for Mal-Administration for signing an attachment
against him without oath being given as the law directs--was read--
after reading considering a number of the Statutes of this State

Adjourned until tomorrow morning 8 o’clock--

Friday October 12th 1792
Met according to adjournment--

Present
Mr. PRESIDENT Mr. PAINE
Mr. BURT Mr. BURK
Mr. TICHENCR Mr. MATTOCKS
Mr. BRIDGMAN Mr. DEWEY
Mr. WHITE Mr. HOPKINS
Mr. LOOMIS Mr. HASWELL--

Mr. GALUSHA
After reading & considering several of the Statute Laws-
Adjourned until 2 ¢o'clock afternoon--

2 o’clock P.M.
Met according to adjournment.
Resolved. That Mr. LOOMIS be directed to wait upon the
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Secretary of the Council and request the Journals of that honorable
body for the last Septenary, for the inspection of the Council of
Censors--

After consultation on the Journals of Council.

Resolved. That the Council of Censors now proceed to the
consideration of the constitution.

Council proceeded to the consideration of several articles of the
bill of rights. After which they adjourned to eight o’clock tomorrow
morning.

Saturday October 13th 1792--
Met according to adjournment.--

Present.
Mr. PRESIDENT Mr. WHITE
Mr. TICHENOR Mr. LOOMIS
Mr. BRIDGSMAN Mr. BUCK
MR. BURT Mr. DEWEY
Mr. MATTOCKS Mr. HASWELL
Mr. PAINE Mr. GALUSHA

Mr. HOPKINS

The councit proceeded to the further consideration of the Bill of
Rights.--

Voted. That the 13th article of said bill of rights® be expunged.--

The council having heard and attended to the Bill of Rights,
proceeded to the consideration of a petition signed by Matthew Lyon.
Whereupon, Resolved it is expedient that complaints of individual
officers for offenses against the Constitution should be made in the
first instance to the Gen’'l Assembly.®

Resolved that the petition be dismissed—

Proceeded to the consideration of the Constitution. Adjourned ill

ZArticle XIil provided, "That no warrant or writ to attach the person or
estate of any freeholder within this state, shall be issued in civil actions,
without the person or persons who may request such warrant or attachment
first make oath, or affirm before the authority who may be requested to issue
the same, that he or they are in danger of -losing his, her, or their debt."
" See page 7.

*Matthew Lyon's petition against Lemuel Chipman is found in State
Papers 1X, 464. Llyon cendemns "a Pernicious practice prevailling] amoung
Justices of the Peace & persons Authorized to Grant writs of Issueing
Attachments without the persons granting such Attachments examineing into
the propriety or Necessity of such Aitachments, & without the Oath being
made by the person praying out such Attachment which Qur Constitution
requires in the 13th Aricle in the bill of Rights." Lemuel Chipman, as
Assistant Judge of Rutland County, apparently had granted an attachment
against Lyon himself in December of 1791, without the necessary oath of the
creditor that he was in danger of losing his debt.
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2 o’clock P.M.

Met according to adjournment. Proceeded to the consideration of
the Constitution.

Adjourned until next Monday 9 o’clock in the morning--

Monday Oct. 14th 1792 —
Met according to adjournment--
- Members. present -

Mr. PRESIDENT Mr. WHITE

Mr. TICHENOR Mr. LOOMIS

Mr. BRIDGMAN Mr. BURT

Mr. BUCK Mr. DEWEY

Mr. MATTOCKS Mr. GALUSHA

Mr. PAINE Mr. HOPKINS
Mr. HASWELL

Proceeded to the consideration of the Constitution. Adjourned
urttil 2 o'clock afternoon.

2 o’clock P.M.--Met according to adjournment & after discussing
the Constitution, adjourned until tomorrow morning 8 o’clock.

Tuesday Oct. 16th 1792

Met according to adjournment--

Present—-All the members of the Council.

On motion of Mr. DEWEY

Resolved that this Council judge it necessary to amend or alter
the Constitution at this time--

Resolved that the Supreme Legislature shall consist of a Senate
and House of Assembly--

Resolved that the Senate shall be chosen by districts.--And the
members of the House of Assembly by town.

Resolved that Mr. BUCK, Mr. PAINE, Mr. HASWELL, Mr.
TICHENOR and Mr. WHITE be a Comt. to prepare a draft for the
amendments of the constitution & make repornt-—

Adjourned until 2 o'clock P.M.

2 o’clock P.M.
Met according to adjournment--And after some debate on the
constitution adjourned until tomerrow morning 8 o'clock

Wednesday Oct. 17th 1792
Met according to adjournment--
Members present--all the members of Council. After some debate
on the constitution adjourned until 2 o’clock--P.M.

2 o’clock P.M.
Met according to adjournment-and adjoumed until tomorrow
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morning 8 o'clock--

Thursday Oct. 18th 1792
Met according to adjournment--
All the members present--Adjourned until 2 o’clock afternoon--

2 o’clock P.M.
Met according to adjournment--and adjourned until fomorrow
morning 8 o'clock--

Friday Oct 19th 1792
Met according to adjournment & adjourned until tomorrow morning
8 o'clock--

Saturday Oct. 20th 1792
Met according to adjournment--All the members present--
Adjourned until Monday next 8 o'clock in the morning--

Monday Oct. 22d 1792

Met according to adjournment—All the members present.

The Com’t appointed to make a draft of the alterations proposed
in the constitution requested the same of the Council in several
articles--After some debate adjourned untit tomorrow morning 8
o’'clock--

Tuesday Oct. 23d 1792
Met according to adjournment--All the members present--After
some debate on the request of the Com't adjourned until 2 o'clock-
afternoon-

2 o’clock P.M.
Met according to adjournment--and adjourned until tomorrow
morning 8 o'clock--

Wednesday Oct. 24th 1792
Met according to adjournment--All the members present--After
debating on the amendments of the constitution adjourned until
tomorrow morning 8 o'clock--

“Thursday Oct. 25th 1792
Met according to adjournment--All the members present--After
debating on the amendments of the constitution adjourned until
tomorrow morning 8 o'clock--

Friday Oct. 26th 1792
Met according to adjournment--All the members present--
Voted that Mr. LOOMIS, Mr. BUCK and Mr. HASWELL be a
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Com’t to redraft the constitution as amended & point out the several
amendments & alterations made in the old constitution--

Voted unanimously to call a convention for the purpose of
adopting the amendments proposed in the Constitution--

Adjourned until tomorrow morning 8 o'clock--

Saturday Oct. 27th 1792

Met according to adjournment—-All the members present except
Mr. PAINE--

Resolved that Mr. TICHENOR be requested to wait on the Hon'ble
Gen’l. Assembly and enquire what order they will please to take to
pay the Council of Censors--

Adjourned until Monday next 8 o'clock in the morn'g.

Monday Oct. 29th 1792

Resolved that Mr. TICHENOR & Mr. HOPKINS be directed o wait
on the Hon'ble Genl. Assembly with a debenture of this Council
made up to this day--

Resolved that Mr. HASWELL print 12 copies of the constitution as
amended by this Council and transmit one to each member of this
Council as soon as may be _

Resolved to adjourn this Council until the 22d day of Nov. next
then to meet at this place

Third Session

Thursday Nov. 22d 1792-
Met according to adjournment--
- Members present -
Mr. GALUSHA Mr. MATTOCKS
Mr. LOOMIS
There not being a quorum present adjourned untii 9 o’clock
tomorrow morning

Friday Nov. 23d 1792
Met according to adjournment--
- Members present -

Mr. KNIGHT Mr. LOOMIS
Mr. BRIDGMAN Mr. MATTOCKS
Mr. GALUSHA Mr. HOPKINS -

There not being a quorum--adjourned until @ o'clock tomorrow
morning.

Saturday Nov. 24th. 1792
Met according to adjournment. Members present--the same as
yesterday--Adjourned unti Monday morning next 9 o'clock in the
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Monday Nov. 26th 1792
Met according to adjournment—-Members present

Mr. PRESIDENT Mr. MATTOCKS

Mr. BRIDGMAN Mr. HASWELL

Mr. GALUSHA Mr. HOPKINS
Mr. LOOMIS

There being a quorum proceeded to business--

Resolved that a Com't of three be appointed to examine the
Treas'rs accounts and make a stating & lay the same before this
council--Members chosen Mr. MATTOCKS, Mr. GALUSHA and Mr.
HOPKINS--

Adjourned until 2 o'clock afternoon--

2 o’clock P.M.
Met according to adjournmert--The Committee on the TreasTs
account not being ready to report, adjourned until tomorrow morning
9 o'clock--

Tuesday Nov. 27th 1792 —
Met according to adjournment--Members present the same as
yesterday.
The Com't on the Treas'rs accounts made their report of a stating
of the Treas’s accounts--which was read--
Proceeded to an examination of the laws passed last Session
Adjourned until 2 o’clock afternoon--

2 o'clock P.M.
Met according to adjournment--
Resolved that a Com't of three be appointed to prepare a draft of
an address to lay before the People--Members chosen--Mr.
PRESIDENT, Mr. HASWELL & Mr. HOPKINS--

Adjourned until tomorrow morning 9 o'clock

Wednesday 9 o’clock A.M. Nov. 28th 1792
Met according to adjournment-Members present the same as
yesterday.--
Proceeded to consider the amendments of the constitution--
Adjourned until 2 o'clock afternoon--

2 o’clock P.M. Nov. 28th 1792
Met according to adjournment--
Proceeded to consider the amendments of the constitution--
Adjourned until 8 o'clock tomorrow morming
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Thursday -~ Nov. 29th 1792
Met according to adjournment--Members present the same as
yesterday. :
Proceeded to consider the amendments of the constitution--
Adjourned until 2 o'clock afternoon--

2 o'clock P.M.-Whereas we judge it inconsistent with the . spirit
and genius of a free people that a man should be adjudged to pay
costs where an impartial jury of the county has found him not guilty

Therefore--Resolved that this Council recommend to the
Legislature to repeal the last paragraph of an act entitled an act
regulating the disposal of fines & penalties and the payment of costs
in cases of delinquencies passed March 9 1787°

Resolved that the Secretary of this Council transmit a copy of the
preceding resolution to the Legislature at their next session--

Resolved. That Mr. HASWELL direct one copy of the proceedings
of this council, when printed to the Governor, lieutenant Governor
and each member of council, one to each judge of the supreme and
county courts, the sheriff of each county, and one to each member
of the present council of Censors: the residue to be distributed by
the town clerks, as previously directed, as equally and speedily as
may be.--

In Council of Censors, Nov. 30th 1792

Resolved that it be recommended to the Treasurer to pay

* Kimbal the sum of three pounds Lawful money in
hard money for his going express to Norwich to carry a request to
DANIEL BUCK Esq. one of the members of this Convention to
attend to make a quorum--

Resolved that the thanks of this Council be returned to the
Hon'ble Sam'l KNIGHT Esq. for his Services as President of said
Council at their severai sessions--

Resolved that the Treasurer pay the debenture of this Council to
the several persons therein named the several sums annexed to their
names being in the whole 29--13s. agreeable to an act of the
Legislature passed Nov. 8st Inst.—

Vermont-- In Council of Censors Nov. 29th 1792

To the Honorable the Legislature of this State to be convened in
October next--

This Council in examining the proceedings of the Legislature and
executive department of the government during the last septenary

“‘State Papers X1V, 319.
*These two spaces were left biank in the Journal.
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are happy to find no proceedings, which we judge unconstitutional--
But, with due deference we think the Legislature have in some
instances too hastily and inconsiderately passed insolvent acts, and
acts suspending the operation of law against partlcular persons and
acts granting particular privileges to individuals--*

We conceive there can be but few instances in this State where
insolvent acts or acts suspending the operation of law ought to be
passed--and that acts granting particular privileges cught not to be
passed by the Legislature in favour of individuals unless to service
such individuals the exclusive right of their own inventions and we
also judge it is inconsistent with the spirit and genius of a free
people that a man should be adjudged to pay costs when an
impartial jury of the county has declared he is not guilty--

Therefore,

This Council recommend to the Legislature to repeal the last
paragraph of an act passed March Sth 1787 entitled "An act
requlating the disposal of fines and penalties and the payment of
costs in cases of delinquencies™-"

It gives us great pleasure that when we take a retrospective view
of the multiplicity and the intricacies of business as brought before
the Legnslature that there are so few instances where they have
wee--nd® are happy to find that wisdom and stability mark the
proceedings of our public bodies, and that this government is daily
gaining knowledge and respectability

An account of the arrearages of taxes granted from the 1st of
January 1786 to the 26th day November 1792 exclusive of the tax
for raising 3000 dollars and the tax granted by the Legislature in
October 1792--°

*E.g., State Papers XIV, 194, “An Act to Discharge Abel Spencer from his
Creditors on Delivering Up Bonafide All His Estate,” (March 6, 1787). Acts
of insolvency remained popular in spite of the Council's dlspleasure well
into the 1820's.

"The last paragraph of this act provides, "But if it shall so happen that
such charges cannot be obtained out of the Estate or service of any person
so convicted, such charges shall be paid out of the Treasury into which the
Fine ought by law to be paid." State Papers XIV, 318,

*The manuscript of the Council journal has lost a section here.

*Copies of this list are not included in the text of this publication. They
are available upon request at the State Archives, Eds.
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Address of the Second

Council of Censors

In Council of Censors, Nov. 30, 1792

To the Freemen of the State of Vermont:

We have now the honor to submit to your consideration such
amendments in the Constitution of this State, as have appeared to
us the most advisable.

Sensible that experience alone can evince the utifity of political
institutions, we have directed our attention rather to remedy the few
incanveniences which have been found in the present Constitution,
than to introduce theoretical improvements, the issue of which might
be doubtful, and perhaps might have a tendency, in the end, to mar
that political happiness which we have aiready attained.

One inconvenience we conceive to be, the vesting of all
legislative power in a single and numerous body. Their numbers,
which are necessary, in order fully to comprehend ail the national
interests, passions, manners and sentiments to which laws ought to
be adapted, tend to encumber discussion and subject such
legislatures frequently, to hasty and crude determinations. This, we
have apprehended, to be a principal reason, why so many
amendments, explanations, and alterations, have been constantly
found necessary, in our laws. To remedy these inconveniences, by
introducing a more deliberate discussion, in the proceedings of the
legisiature, we have proposed the addition of a Senate, who shall
have distinct power, and an equal voice, in all affairs of legislation.
To facilitate their deliberations, they are to be less numerous than
the House of Representatives: we have taken care, nevertheless,
that the Senate shall be, in the fullest sense, representatives of the
people, and amenable to them, for their conduct, as much as the
members of the other branch; and have so provided for their election
as to give a different combination, and a more collective view, of the
interests which they represent:--this we conceive, will introduce more
deliberation into the business of legislation, and give to each branch,
an opportunity of correcting many errors, which may otherwise
escape attention.

We have thought it inconsistent with the principles of a free
government, that the executive should have a negative on the
proceedings of the legislature; nevertheless, as the executive have
an opportunity of observing all difficulties, which arise in the
execution of laws, and are the centre of information, upon that
subject, we judge it necessary, that the legislature should be availed
of such information:--we therefore propose, that all acts, before they
pass into laws, shall be laid before the executive for revision: they
are, however, to make no leading propositions, but simply to state
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their objections, if any they find, with their reasons in writing, to the
legislature; who still are to have the sole power of passing laws.

The other amendments are such as, we are induced to believe,
will better explain the several articles, and prevent the passing ex
post facto laws, and make the practice, in the different branches of
government, more uniform.

In examining the proceedings of the legislative and executive
departments of this government, during the last septenary, we are
happy to find no proceedings which we judge unconstitutional or
deserving of censure.

The several taxes, in our opinion, have been justly laid; except
where the legislature have doomed, in a few instances, towns, more
than the amount of their lists, as returned by their listers; which has
thrown an unequal burthen on the collectors of those towns.'>--The
public monies, we find, have been expended with economy; and the
several taxes, have been, generally collected.

On a retrospective view, it gives us pleasure to observe, the
many valuable improvements which have been made in this
government, since the first formation, and the mild and equal energy,
which, by such improvements, has been added to the administration,
and the increasing happiness of the citizens, in the security of their
rights.

It has been our anxious endeavor, to add something to those
improvements. Qur arrangemerts, on this head, we now submit, to
the consideration of an enlightened community; to judge of their
tendency, whether they are calculated in whole, or in part, to add
any thing, to the improvement of our present system, to give a
further security to the rights, and an increase of happiness to the
people,

By order of Council,
{ have the honour to be,
With due respect,
The public’'s most obedient,
Humble servant,
SAMUEL KNIGHT, President.
Attest

ROS. HOPKINS, Secretary.

'"The dooming or doomage of towns occurred when towns failed to pay
their share of the state tax burden. The State Treasurer was required to
publish the towns' names in the two newspapers of the state and the
selectmen were directed, within three months of the publication, to give the
Treasurer the name of their first constable. See State Papers XIV, 360, "An
act for the purpeses therein specified,” (October 25, 1787).



The Constitution of Vermont

As Proposed by the Council of Censors
In the Year 1792.

CHAPTER |
A DECLARATION OF THE RIGHTS OF The
INHABITANTS OF THE STATE of VERMONT.

ARTICLE .

THAT all men are born equally free and independent, and have
certain natural inherent and unalienable rights, amongst which are
the enjoying and defending life and liberty; acquiring, possessing,
and protecting property, and pursuing and obtaining happiness and
safety. Therefore, no male person, born in this country, or brought
from over sea, ought to be holden by law, to serve any person, in
this commonwealth, as a servant, slave, or apprentice, after he
arrives to the age of twenty-one years; nor female in like manner,
after she arrives to the age of eighteen years, unless they are bound
by their own consent, after they arrive to such age, or bound by law
for the payment of debts, damages, fines, costs, or the like.

ARTICLE 1.

That private property ought to be subservient to public uses,
when necessity requires it; nevertheless, whenever any person’s
property is taken for the use of the public, the owner ought to
receive an equivalent in money.

ARTICLE L.

That all men have a natural and unalienable right to worship
Almighty God, according to the dictates of their own consciences and
understandings, as, in their opinion, shall be regulated by the word of
God: and that no man ought to, or of right can be compelled, to
attend any religious worship, or erect or support any place of
worship, or maintain any minister, contrary to the dictates of his
conscience, nor can any man be justly deprived or abridged of any
civil right as a citizen, on account of his religious sentiments, or
peculiar mode of religious worship; and that no authority can or
cught to be vested in, or assumed by, any power whatsoever, that
shall in any case, interfere with, or in any manner controul the rights
of conscience, in the free exercise of religious worship.
Nevertheless, every sect or denomination of christians ought to
observe the Sabbath or Lerd's day, and keep up some sort of
religious worship which, to them, shall seem most agreeable to the
revealed will of God.

ARTICLE V.

Every person within this state ought to find a certain remedy, by
having recourse to the laws, for all injuries or wrongs which he may
receive in his person, property or character: he ought to obtain right
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and justice freely, and without being obliged to purchase it;
compleatly and without any denial; promptly and without delay;
conformably to the laws.

ARTICLE V.

That the people of this state, by their legal representatives, have
the sole, exclusive and inherent, and exclusive right of governing and
regulating the internal police of the same.

ARTICLE VI.

That all power being originally inherent in, and consequently
derived from, the people, therefore, all officers of government,
whether legislative or executive, are their trustees and servants; and
at all times, in a legal way, accountable to them.

ARTICLE VIL.

That government is, or ought to be instituted, for the common
benefit, protection and security of the people, nation, or community,
and not for the particular emolument or advantage of any singie
man, family, or set of men, who are a part only of that community:
and that the community hath an indubitable, unalienable, and
indefeasible right, to reform or alter government, in such manner as
shall be, by that community, judged most conducive to the public
weal.

ARTICLE VIII.

That all elections ought to be free and without corruption; and
that all freemen, having a sufficient, evident, common interest with,
and attachment to, the community, have a right to elect officers, and
be elected into office, agreeable to the regulations made in this
constitution. :

ARTICLE IX.

That every member of society hath a right to be protected in the
enjoyment of life, liberty and property, and therefore is bound to
contribute his proportion towards the expence of that protection, and
yield his personal service, when necessary, or an equivalent thereto,
but no part of any person’s property can be justly taken from him, or
applied to public uses, without his own consent, or that of the
representative body of the freemen, nor can any man, who is
conscientiously scrupulous of bearing arms, be justly compelled
thereto, if he will pay such equivalent; nor are the people bound by
any law but such as they have in like manner assented to, for their
common good: and previous to any law being made to raise a tax,
the purpose for which it is to be raised ought to appear evident to
the legislature to be of more service to community than the money
would be if not collected.

ARTICLE X.

That in afi prosecutions for criminal offences a person hath a
right to be heard by himself and his counsel; to demand the cause
and nature of his accusation; to be confronted with the witnesses; to
call for evidence in his favor, and a speedy public trial by an
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impartial jury of the country; without the unanimous consent of which
jury he cannot be found guilty; nor can he be compelled to give
evidence against himself; nor can any person be justly deprived of
his liberty, except by the laws of the land, or the judgment of his
peers.

ARTICLE XI.

That the people have a right to hold themselves, their houses,
papers, and possessions free from search or seizure, and therefore
warrants, without oath or affirmation first made, affording sufficient
foundation for them, and whereby any officer or messenger may be
commanded and required to search suspected places, or to seize
any person or persons, his, her, or their property, not particularly
described, are contrary to that right and ought not to be granted.

ARTICLE XII.

That when any issue in fact, proper for the cognisance of a jury,
is joined, in a court of law, the parties have a right to trial by jury,
which ought to be held sacred.

ARTICLE XlIL.

That the people have a right to freedom of speech, and of writing
and publishing their sentiments, concerning the transactions of
government, and therefore the freedom of the press ought not to be
restrained.

ARTICLE Xiv.

The freedom of deliberation, speech, and debate, in the
legislature, is so essential to the rights of the people, that it cannot
be the foundation of any accusation or prosecution, action or
complaint in any other court or place whatsoever.

ARTICLE XV.

The power of suspending laws, or the execution of laws, ought
never to be exercised but by the legislature, or by authority derived
from it, 1o be exercised in such particular cases as this constitution,
or the legislature shall first provide for.

ARTICLE XVi.

That the people have a right to bear arms for the defence of
themselves and the state--and as standing armmies in the time of
peace are dangerous to liberty, they ought not to be kept up, and
that the military should be kept under sfrict subordination to and
governed by the civil power.

ARTICLE XVil.

That no person in this state can in any case be subjected to law
martial, or to any penalties or pains by virtue of that law, except
those employed in the army, and the militia in actual service.

ARTICLE XVIII.

That frequent recurrence to fundamental principles, and a firm
adherence to justice, moderation, temperance, industry, and frugality,
are absolutely necessary to preserve the blessings of liberty, and
keep government free; the people ought, therefore, to pay particular
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attention to these points, in the choice of officers and representa-
tives, and have a right, in a legal way, to exac¢t a due and constant
regard to them, from their legislators and magistrates, in making and
executing such laws as are necessary for the good government of

the state.
ARTICLE XiIX.

That all people have a natural and inherent right to emigrate from
one State to another that will receive them.

ARTICLE XX

That the people have a right, to assemble together to consult for
their common good--to instruct their representatives--and to apply to
the legislature for redress of grievances, by address, petition, or
remonstrance.

ARTICLE XXi.

That no person shall be liable to be transported out of this state

for trial for any offence committed within the same.
ARTICLE XXII.

All provision of law to establish a perpetuity of estates, while it
takes away the right of disposal on the one hand, has a direct
tendency to abridge the equal right of acquisition on the
other--Entails therefore are against common right and ought not be
allowed.

CHAPTER ILI.

PLAN OR FRAME OF GOVERNMENT
SECTION .

The State of Vermont shall hereafter be governed by a Governor
or Lieutenant-Governor, Senate, and House of the Representatives of
the Freemen of the same, in manner and form following.

SECTION 1.

The supreme legislative power shall be vested in the Senate and
House of Representatives.

SECTION Il

For the first septenary, or seven years next after the amendments
of this constitution shall be adopted, the Senate shall be composed
of members from the several counties in this state, apportioned in
manner following--The county of Bennington shall have a right to
elect two,--the counties of Windsor, Windham and Rutland,.
respectively, three--the counties of Addison and Chittenden, one
each, the county of Orange, two, and every new county, when
formed and organized, one. But no county out of which a new
county shall be formed, shall have a right to elect more than one
Senator, unless there shall be more than 10,000 souls remaining in
that county, agreeable to the last census. And forever after each
county may elect one Senator for every eight thousand souls in such



Council of Censors 1792 119

county; and any county not containing that number may elect one
Senator.  For which purpose the freemen of this state shall
assemble, in their respective towns, or places for electing
representatives, on the first Tuesday of September, annually, and
vote, by ballot, for the number of senators their county shall have a
right to elect, which votes shall be sealed up, by the presiding officer
of such meeting, (in the presence of the freemen) who shall write
thereon, votes for Senators, and the name of the town where taken,
and within six days after the day of election, deliver the same to one
of the Judges of the county court in the same county, and the
Judges of said court shall meet at the place where the county court
of said county was last holden, on the third Tuesday of September
annually, and proceed, publicly, to sort and count said votes; and the
person or persons having the greatest number of votes shall be
declared duly elected, and if any two or more who are highest in
nomination, shall have an equal number of votes, the said Judges
shall decide the choice between them by lot. And a certificate of
said choice, signed by a majority of the Judges, shall be sufficient
evidence of their Election.

Article 2. No person shall be eligible to the office of Senator until
he shall have arrived to the age of thity years.

Article 3. The Judges of the county court shall be ineligible to be
elected Senators, while executing the office of Judges. Nor shall any
Senator, while holding that office, hold or execute any office in the
judicial department.

SECTION 1v.

The House of Representatives shall be composed of one member
from each town in this state (which at the time of election shall
consist of forty families) to be chosen by the freemen of such towns
respectively, by ballot, on the first Tuesday of September, annually.

Articie 2. And if it shall so happen that any person who is elected
a representative, shall likewise be chosen a Senator, the freemen of
such town upon being notified thereof, & of the person’s acceptance
(after being duly warned) may meet at any time, previous to the
second Tuesday of October following, and choose some other meet
person to represent such town for the year ensuing.

Article 3. And in order that the citizens of this state may enjoy
equally the benefits of representation, the freemen of any town which
shall not consist of forty families, may meet on the day for electing
representatives, with the freemen of any other town or towns of like
description, to complete the number of forty families, and choose, by
ballot, one representative, (but a majority of all the votes in such
towns shall be necessary to the choice of a representative} and a
certificate of the choice, from the presiding officer, shall be sufficient
evidence of the election.

SECTICN V.,
The senate and house of representatives thus chosen, shall meet
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on the second Thursday of October, next after their election, at such
place shall be appointed by law, and shall be stiled THE
LEGISLATURE OF THE STATE OF VERMONT. ,

Atticle 2. A major part of the members of each house shall be
necessary to constitute a quorum to transact any business except
that of adjourning from day to day, and before they proceed to any
business, other than choosing their necessary officers, each member
shall take the following oath.

"You do solemnly swear (or affirm) that as a
member of the legisiature of the state of Vermont, you will not
propose or assent to any bill, vote or resolution, which shall appear
to you injurious to the people, nor do or consent to any act or thing
whatever, that shall have a tendency to lessen or abridge their righls
and privileges, as declared by the constitution of this state, but will in
all things conduct yourself as an honest representative (or senator,
as the case may be) and guardian of the people, according to your
best judgment and abilities.” In case of an oath, So help you God,
and in case of an affirmation, under the pains and penalties of
perjury. And no religious test shall be required of any member of
the legislature.

SECTION VL.

The Lieutenant Governor shall be President of the Senate, except
when he shall exercise the office of Governor; during which time, or
in his absence, the senate shall appoint one of their own members,
their president, and the president shall have a casting but no other
vote.

SECTION VIii.

Each house shall chuse their own necessary officers, and 1udge
of the election and qualification of their own members. They shall
have power to compel the attendance of absent members in such
manner as they shall deem expedient; determine the rules of their
own proceedings--punish their members by admonition or expulsion
for disorderly behaviour, but they shall not expel any member for
causes known to his constituents, antecedent to his election. And
the two houses shall have all the powers necessary for the
legislature of a free and independent state. But they shall have no
power to add to, alter, abolish, or infringe any part of this
constitution.

SECTION VIII.

Each house shall keep fair journals of its proceedings, and
publish them mmmediately after every session, except such part as
may require secrecy; and the yeas and nays of the members, on
may questions, shall, at the desire of any member, be entered on
the journals.

SECTION IX.

The stile of the laws of this state in future to be passed, shall be,

Be it enacted by the Senate and the House of Representatives of
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the State of Vermont.
SECTION X.

The doors of each house shall be open, (except the business
immediately before the house may require secrecy,) and neither
house shall adjourn more than two days, without the consent of the
other.

SECTION XI.

The house of representatives may impeach any of the officers of
government, for mal-administration, and the senate shall try all
impeachments.

No sentence on impeachment shall extend further than removal
from, or disqualifying for office, and the awarding of costs.

SECTION XIl.

All bills for raising a revenue shall originate in the house of
representatives, but the senate may non-concur or propose
alterations or amendments, and all other bills may originate in either
house.

SECTION Xlil.

No money shall be drawn out of the treasury, unless first

appropriated by act of legislation.
SECTION XIV.

No person ought in any case to be declared guilty of treason or
felony by the legislature.

SECTION XV.

No person shall be elected a senator or representative until he
has resided two years in this state, the last of which shall be in the
county, town, or district for which he is elected.

SECTION XVI.

No member of either branch of the legislature shall, directly or
indirectly, receive any fee or reward, to bring forward or advocate
any bill, petition, or other business, to be transacted in the
legislature, or advocate any cause, as council in either house of
legislation, except when employed in behalf of the state.

SECTION XVIL.

To the end that laws before they are enacted may be more
maturely considered, and hasty determinations as much as possible
prevented, every bill which shall have passed the senate, and house
of representatives shall, before it becomes a law, be presented to
the governor, or person executing the office of governor, and council,
for their approbation: if approved, the governor, or person executing
the office of governor, shall write on the bill, approved; but if not
approved, he shall within four days, Sundays excepted, return it with
their objections, in writing to that house in which it shall have
originated, and in such case it shall be the duty of that house to
reconsider said bill, and if said bill shall then pass, it shali be sent,
together with the objections, to the other house, who shall likewise
reconsider said bill, and if it shall again pass, in that house, it shall
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become a law of this state, notwithstanding the disapprobation of the
governor and council.

if any bill shall not be returned by the govemor, as aforesaid,
within four days (Sundays excepted) after it shall have been
presented to him, the same shall become a law, unless an
adjournment of the legislature shall prevent its return, in which case
it shall not be a law.

SECTION XVIIL.

Every man of the full age of twenty-one years who is a citizen of
the United States, having resided in this state for the term of one
whole year next before the election of Representatives, who is of a
quiet and peaceable behavior, and will take the following oath or
affirmation, shall be entitled to all the privileges of a freemen of this
state.

"You solemnly swear {or affirm) that whenever you give your vote
or suffrage, touching any matter that concerns the state of Vermont
you will do it as in your conscience you shall judge will most
conduce 1o the bast good of the same, as established by the
constitution, without fear or favor of any man."

SECTION XIX.

Every officer of state, whether judicial or executive, shall be liable
to impeachment by the house of representatives, either when in
office or after his resignation or removal, for mal-administration, and
no trial on impeachment shall be a bar to prosecution at law.

SECTION XX

Laws for the encouragement of virtue, and prevention of vice and
immorality, ought to be kept constantly in force, and duly executed:
and a competent number of schools ought to be maintained in each
town, for the convenient instruction of youth; and one or more
grammar schools be incorporated and properly supported, in each
county in this state. And all religious societies, or bodies of men,
that may be herafter united or incorporated, for the advancement of
religion or learning, or for other pious and charitable purposes, shall
be encouraged and protected in the enjoyment of the privileges,
immunities and estates, which they in justice ought to enjoy, under
such regulations as the legislature of this state shall direct.

CHAPTER Il
EXECUTIVE.

SECTION |
The supreme executive power shall be vested in the governor, or
in his absence the lieutenant governor, or in case of the absence or
disabilty of both, in such person as the legislature shall appoint.
SECTION 11,

~ The governor, lieutenant governor and treasurer shall be chosen
in the following manner--
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The freemen of each town shall, on the day appointed for the
election of senators, vote, by ballot, for the persons whom they
would have for governor, lieutenant governor and Treasurer, by
writing their names fairly, on separate pieces of paper, and the
presiding officer of the respective meetings shall (in the presence of
the freemen) seal up the separate parcels of votes, and write on
them votes for governor, lieutenant governor or treasurer, as the
case may be, and the name of the town where taken, and sign his
name to the same, and deliver said votes, so sealed up, to the
representative of that or some other town or district, chosen for the
ensuing year, and at the opening of the two houses of the
legislature, there shall be a committee appointed, from the senate
and house of-representatives, who, after being duly sworn o the
faithful discharge of their trust, shall receive, sort and count said
votes, and the person having the majority of the votes, for either
office, shall be duly elected to said office. But if there be no choice,
the senate and house of representatives, by their joint ballot, shall
make choice of such officers.

SECTION HIl.

The governor, and in his absence the person exercising the office
of governor, shall have power to commission all officers, and also to
appoint officers (except where provision is or shall be otherwise
made by law, or this frame of government,) and supply every
vacancy in any office, occasioned by death or otherwise, until the
office can be filied in the manner directed by law, or this constitution.
He shali have the power to correspond with other states, transact
business with officers of government civil and military, and prepare
such business as to him shall appear necessary to lay before the
legislature. He shall have power to grant pardons, and remit fines,
in all cases whatever, except in treason, murder and impeachment;
in which cases only the legislature may grant pardons; but the
governor may grant reprieves until the rising of the then next session
of the legislature. He shall take care that the laws be faithfully
executed, and expedite the execution of such measures as may be
resolved upon by the legislature; and he may lay embargoes, or
prohibit the exportation of any commodity, for a time not exceeding
thirty days, in the recess of legislature. He shall have power to call
together the two houses of the legislature, when necessary, before
the day to which they shall stand adjourned. He shall be captain
genera!l and commander in chief of the forces of the state.

SECTION V. ‘

The Lieutenant Governor shall be Lieutenant General of all the
forces of this State in virtue of his office.

SECTION V.
The governor may appoint a secretary for himself and his council.
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SECTION VI.

No person shall be eligible to the office of governor or lieutenant
governor, until he shall have resided in this state four years next
preceding the day of his election.

No person shall be eligible to the office of governor until he shall
arrive at the age of thirty five years.

No person shall be eligible to the office of lieutenant governor
until he shall have arrived at the age of thirty years.

SECTION ViIl.

The senate and house of representatives shall annually elect four
persons, in the same manner they are to elect judges of the
supreme court, who shall be called the advisory council (but they
shall not choose members of either house of the legislature) and
shall meet with the governor at every session of the legislature, to
advise with him in granting pardons, remitting fines, laying
embargoes, revising bills passed by the legislature, and in such other
cases as the governor shall deem necessary.

SECTION Vil

No person shall be capable of holding or exercising more than
one of the following offices, at the same time, viz: govemor,
lieutenant governor, advisory council, judge of the supreme court,
treasurer of the state, senator, representative, surveyor general,
sheritf, senator or representative in congress. Nor shall any person
holding any office of profit or trust, under the authority of Congress,
be eligible as one of the advisory council, or to any appointment in
either branch of the legislature, nor shall he be capable of holding
any executive, judiciary, or military office under this state.

SECTION [X.

All cormmmissions shall be, in the name of the freemen of the state
of Vermont, sealed with the state seal, signed by the governor, or in
his absence by the officer exercising the office of governor, and
attested by the secretary of state; which seal shall be kept by the
governor.

SECTION X.

The treasurer of the state shall, before the governcr, give
sufficient security to the secretary of state, in behalf of the
legistature; and each High Sheriff before the first Judge of the
County Court, to the Treasurer of the respective counties, previous to
their respectively entering upon the execution of their offices, in such
manner, and in such sums as shall be directed by the Legislature.

SECTION Xi.

The treasurer’s account shall be annually audited, and a fair state

thereof laid before the legistature at their session in October.
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CHAPTER IV.
JUDICIARY.

SECTION 1,

The judiciary department shall consist of one supreme court, a
court of chancery, and a county court in each county, courts of
probate in each district, and justices of the peace.

Either house of the legislature may, by ballot, nominate or elect
judges of such courts, major generals, brigadier generals, secretary
of state, and sheriffs; and aiso without ballot, nominate or elect
justices of the peace, and transmit such nominations within two days
to the other house, for their approbation, but such election shall not
be valid, until approved of by the other house: if the other house do
not approve, they shall make a nomination, and transmit the same to
the house in which the election was first made. If both houses do
not agree in any such choice, in that case both houses shall, by joint
ballot elect such officer.

SECTION 11,

The judges of the supreme, chancery, county, and probate courts,
secretary of state, sheriffs, and justices of the peace shall be elected
annually.

SECTION Ill.

Courts of justice shall be maintained in every county of this state,
and also in new counties when formed, which courts shall be open
for the trial of all causes proper for their cognizance, and justice shall
be therein impartially administered, without corruption, or unnecessary
delay.

The judges of the supreme court shall be justices of the peace
throughout the state, and the several judges of the county courts in
their respective counties, by virtue of their office, except in the trial of
such causes as may be appealed to the county court.

SECTION IV,

- Trials of issues proper for the cognizance of a jury, in the
supreme and county courts, shall be by jury, except where parties
otherwise agree; and great care ought to be taken to prevent
corruption or partiality in the choice and return, or appointment of
juries.,

SECTICON V.

All prosecutions shall commence, by the authority of the state of
Vermont--all indictments shall conclude with these words, against the
peace and dignity of the state. And all fines shall be proportionate
to the offences.

SECTION VI.

The person of a debtor, where there is not strong presumption of
fraud, shall not be continued in prison after delivering up and
assigning over, bona fide, all his estate, real and personal, in
possession, reversion, or remainder, for the use of his creditors, in
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such manner as shall be hereafter regulated by law. And all
prisoners, unless in execution, or committed for capital offences,
when the proof is evident or presumption great, shall be bailable by
sufficient sureties; nor shall excessive bail be exacted for bailable
offences.

CHAPTER V.

SECTION 1.

The legislative, executive and judiciary departments shall be
separate and distinct, so that neither exercise the powers properly
belonging to the other.

SECTION 1.

The inhabitants of this state shall be trained and armed for its
defence, under such regulations, restrictions, and exceptions, as
congress, agreeable to the constitution of the United States, and the
legisiature of this state shall direct. The several companies of militia
shall, as often as vacancies happen, elect their captains and other
officers; and the captains and subalterns shall nominate and
recommend the field officers of their respective regiments who shall
appoint their staff officers.

SECTION L.

As every freeman to preserve his independence (if without a
sufficient estate} ought to have some profession, calling, trade or
farm, whereby he may honestly subsist, there can be no necessity
for, nor use in, establishing offices of profit, the usual effects of
which are dependence and servility unbecoming freemen, in the
possessors or expectants, and faction, contention and discord among
the people. But if any man is called into public service to the
prejudice of his private affairs, he has a right to a reasonable
compensation; and when ever an office, through increase of fees or
otherwise, becomes so profitable as to occasion many to apply for it,
the profits ought to be lessened by the legislature. And if any officer
shall wittingly and wilfully take greater fees than the law allows him,
it shall ever after disqualify him from holding office in this state--until
he shall be restored by act of legislation.

SECTION V.

Every officer whether judicial, executive, or miltary, in authority
under this state, before he enters upon the execution of his office,
shall take and subscribe the following ocath or affirmation of
allegiance to this state (unless he shall produce evidence that he has
before taken the same) and also the following oath or affirmation of
office (except military officers, and such as shall be exempted by the
Legislature) viz,

The oath or affirmation of allegiance.

You do solemnly swear (or affirm) that you

will be true and faithful to the state of Vermont; and that you will not,
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directly or indirectly, do any act or thing injurious to the constitution
or government thereof, as established by convention. If an oath, So
help you God. If an affirmation, under the pains and penallies of
perjury.

The oath or affirmation of office.

You do solemnly swear (or affirm) that you will
faithfully execute the office of for the
of and will therein do equal right and justice to all

men, to the best of your judgment and abilities, according to law. W
an oath, So help you God. If an affirmation, under the pains and
penalties of perjury.

SECTION V.

All elections, whether by the people, or the legislature shall be
free and voluntary: and any elector who shall receive any gift or
reward for his vote, in meat, drink, monies or otherwise, shall forfeit
his right 10 elect at that time, and suffer such other penalty as the
laws shall direct: and any person who shall, directly and indirectly,
give, promise or bestow any such rewards, to be elected, shall
thereby be rendered incapable to serve for the ensuing year, and be
subject to so much further punishment as a future legistature shall
direct.

SECTION VL.

All deeds and conveyances of land shall be recorded in the town
clerk’s office in their respective towns; and for want of such office, in
the county clerk's office of the same county.

SECTION Vi,

To deter more effectually from the commission of crimes, by
continued visible punishment of long duration, and to make
sanguinary punishment less necessary, means ought to be provided
for punishing by hard labor those who shall be convicted of crimes
not capital, whereby the criminal shall be employed for the benefit of
the public, or for reparation of injuries done to private persons: and
all persons, at proper times, ought to be permitied to see them at
labour.

SECTION Vil

The estates of such persons as may destroy their own lives shall
not, for that offence be forfeited, but descend or ascend in the same
manner as if such persons had died in a natural way. Nor shall any
article which shall accidentally occasion the death of any person be
henceforth deemed a deodand, or in any wise forfeited, on account
of such misfortune.

SECTION X,

The inhabitants of this state shall have liberty, in seasonable
times, to hunt and fowl on the land they hold, and on other lands not
enclosed; and in like manner to fish in all boatable and other waters,
not private property, under proper regulations, to be hereafter made
and provided by the legislature.
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SECTION X.

The declaration of the political rights and privileges of the
inhabitants of this state, is hereby declared 1o be a part of the
constitution of this state; and ought not to be violated on any
pretence whatsoever.

SECTION Xl.

In order that the freedom of this state may be preserved inviolate
for ever, there shall be chosen, by ballot, by the freemen of this
state, on the last Wednesday of March, in the year 1799, and on the
last Wednesday of March in every seventh year thereafter, thirteen
persons, who shall be chosen in the manner the governor is chosen,
excepting that the thirteen highest shall be declared duly elected,
who shall be called the council of censors. The governor, lieutenant
governcr, councillors, judges of the supreme court, members of either
branch of the legislature, senators or representatives to congress, or
persons holding office under the authority of congress, shall be
ineligible to a seat in said council. And the said council of censors
shall meet on the first Wednesday of June, next ensuing their
election; a majority of whom shall be a quorum in every case except
as to calling a convention, in which two thirds of the whole number
elected shall agree; whose duty it shall be to enquire whether the
constitution has been preserved inviolate in every part during the last
septenary, including the vyear of their service, and whether the
legislative and executive branches of government have performed
their duty, as guardians of the people, or assumed to themselves or
exercised other or greater powers than that they are entitled to by
the constitution. They are to enquire whether the public taxes have
been justly laid and collected in all parts of this state; in what
manner the public monies have been disposed of;, and whether the
laws have been duly executed. For these purposes they shall have
authority to send for persons, papers and records. They also shall
have authority to pass public censures, to order impeachments, and
to recommend to the Legislature the repealing such laws as
appeared to them to have been enacted contrary to the principles of
the constitution. These powers they shall continue to have, for and
during the space of one year from the day of their election, and no
longer. This said council of censors shall also have power to call a
convention, from the several towns or districts who are entitled to
send a representative, to be apportioned as nearly equal to their
numbers as may be, but no town to send more than three members,
(which ¢onvention shall meet within two years after the sitting of said
council of censors) if there appears to them an absolute necessity of
amending any article of this constitution which may be defective,
explaining such as may be thought not clearly expressed; and of
adding such as are necessary for the preservation of the rights and
happiness of the people, but the article to be amended and the
amendments proposed, and such aricles as are proposed to be
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added or abolished, shall be promulgated at feast six months before
the day appointed for the election of such convention, for the
previous consideration of the people, that they may have an
opportunity of instructing their delegates on the subject.”
VERMONT,
In COUNCIL of CENSORS,
November 30, 1792,

WHEREAS there appears to this council, for the preservation of
the rights and happiness of the people, an absolute necessity of
amending and explaining several articles of the constitution of this
state and making some addition, thereto,

Therefore, by virtue of the power and authority vested in this
council, by the 40th section of the frame of government, it is
unanimously,

Resolved, That four hundred and fifty copies of the Constitution,
as revised by this council, and the present constitution, be printed,
for the perusal of the people, and that Mr. Haswell be requested to
print and transmit the same, by express, to the sheriffs of the several
counties, to be by them immediately transmitted to the town clerks of
the several towns, for the use of the inhabitants; and that the sheriffs
apportion the books, sent to the town clerks, as nearly equal as may
be, having respect to the number of inhabitants in the respective
towns.

Resolved, That the constitution as amended, &c. be published in
the Vermont Journal and Vermont Gazette.

Resolved, That the first constable of each town in this state, be,
and is hereby directed, at least twelve days previous to the last
Monday in June next, to warn a meeting of the inhabitants of their
respective towns, according to law, to meet at the usual place of
holding freemen’s meetings, within the same, at two o'clock in the
afternoon, of the said last Monday in June, then and there to elect,
in the same manner as representatives are elected, one member, to
attend a convention, to be holden for the purpose of considering and
adopting the amendments of the constitution, as proposed by this
council: And that the constable, or in case of his absence, the
presiding officer of such meeting, certify the election of the person
chosen.

Resolved, That it be recommended to the said members of
convention, to convene on the first Wednesday of July next, at the
courthouse in Windsor, to take under consideration the amendments
of the constitution of this state, as proposed by this council, and if
they think proper, to adopt the same as the constitution of this state.

"An account of arrearages of taxes from various towns that was printed
with the address and proposed constitution appeared here. For a copy,
contact the State Archives.
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Resolved, That the thanks of this council be retumned to the
honourable Samuel Knight, esq. for his service as president of said
council, at their several sessions.

The preceding are true copies from the minutes,
Atfest.
ROSWELL HOPKINS, Secretary.
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Results of the 1792 Council of Censors

The 1792 Council was not successful in convincing the General Assembly
to change the one act it cbjected to in its journal of November 29, 1792,
This was, "An act regulating the disposal of fines and penalties and the
payment of costs in case of delinquencies."®> The Council believed the act
was "inconsistent with the spirit and genius of a free people that a man
should be adjudged to pay costs where an impartial jury of the county has
found him not guilty." The objectionable paragraph includes the provision
that, "if there shall appear a strong presumption to the said Court that the
person complained of is guilty of the offence charged against him,” the
persons must bear the cost of prosecution, even if not found guilty. The
Assembly took no action on this recommendation. The issue did come back
again, however, in the 1799 Council's considerations.

The 1792 Council of Censors and
The Constitution of 1793

The Constitution of 1793 was the first Vermont Constitution after
statehood. Vermont had ratified the U.S. Constitution in 1791, and the 1782
Council had the important task of amending the 1786 Vermont Constitution to
avoid conflicts with its federal equivalent.

The Constitutional Convention of 1793 met in Windsor on July 3, 1793.
The Convention was called pursuant to a resolution of the 1792 Council of
Censors, adopted on November 30, 1792. The Council ordered an election
on the last Monday in June of the coming year, each town to elect a
member of the Convention, "to convene on the first Wednesday of July next,
at the courthouse in Windsor, to take under consideration the amendments of
the constitution of this state, as proposed by this council, and if they think
proper, to adopt the same as the constitution of this state.” One hundred
and twenty-five strong, with Thomas Chittenden as President and Lewis
Morris as Secretary, the Convention on the first day ordered "that the mode
of discussing the business of this Convention shall be to appoint two
persons--one for the purpose of reading the Old Constitution-the other the
new--and where there is no alteration the same be passed in silence, and
where there is any alteration or addition the same be taken up and debated.”

Many of the major changes proposed by the Council were not adopted by
the 1793 Constitutional Convention. The most important of these was the
creation of a Senate and the elimination of the Executive Council. This was
principally drawn in the proposed Chapter I, which created a system based
on population standards for apportioning a Senate of nine members, with the
authority to expand its members for each additional 10,000 souls in a county.
On the election of House members, the proposed constitution would have
allowed residents of towns with fewer than forty families to join with larger
towns in the election of their representatives.”® Both the Senate and House
would be authorized to punish their members by admonition er expulsion for
disorderly conduct.” Candidates for governor would have had to reach the

'*State Papers XIV, 319 (March 9, 1787).
“Chapter I, Section 1V, Atticle 3.
“Chapter I, Section VII.
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age of 35 (lieutenant-governors and senators, 30) The Senate and House
would elect an advisory council of four members, who would meet with the
governor and advise him on granting pardons, remitting fines, laying
embargoes, revising bills and other matters.” The Governor would have no
veto power, nor even the power to suspend laws, as under the 1786
Constitution; the best he could do is to return the bills submitted for his
review to the chamber from which it originated, which would then reconsider
it and enact it if it wanted."® None of these proposals were adopted by the
Convention.

The Convention did vote to expunge the Preamble, which had been
added to the Constitution in December of 1777. The Council of Censors did
not expressly propose its elimination, but it is missing from the draft
Constitution submitted to the Convention. The Convention Journal clearly
reflects the delegates’ intentions to delete .7

The Convention's final version of Chapter 1 included many changes
proposed by the Council, including the deletion of two articles and one
section and the addition of four new sections. The Convention agreed to
delete Aricle VIill, "That those who are employed in the legislative and
executive business of the state may be restrained from oppression, the
people have a right, by their legal representatives, to enact laws for reducing
their public officers to a private station, and for supplying their vacancies in a
constitutional manner, by regular elections, at such periods as they may think
proper.” The Convention also agreed to expunge Article X, “That no
warrant or writ to attach the person or estate of any freeholder within this
state, shall be issued in civil actions, without first make oath, or affirm before
the autherity who may be requested to issue the same, that he or they are
in danger of losing his, her or their debts.”

In Aricle I, the Convention agreed with the Council's proposal to
substitute "any person's property" for “any particular man's property” for
purposes of receiving the eguivalent in money when it is taken for the use of
the public. Ardicle IX, as numbered in the Constitution of 1786, which then
became Article VIll, was also changed by the Convention by the addition of
the words, "agreeably to the regulations made in this constitution” at its end.
The Convention also adopted a small change in Article XV, reserving the
power of suspending laws or their execution, "in particular cases, as this
constitution, or the legislature shall expressly provide for* (italicization added).
The Convention adopted the Council's proposal to delete language from
Article XIX, "That all people have a natural and inherent right to emigrate
from one state to another [that will receive them; or to form a new state in
vacant countries, or in such countries as they can purchase, whenever they
think that thereby they can promote their own happiness).” This change was

"*Chapter lil, Section Vil.
“Chapter II, Section XVIL.

YIn 1856, the House Committee on the Judiciary concluded that the
preamble had never been formally repealed, believing that its harsh words on
New York recommended against its publication in 1781, The 1793 Conven-
tion Journal, however, was not published until 1912, See below for more on
its curious history.
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a reaction to statehood, to conform the state constitution to the U.S.
Constitution of 1789.

The Conventien journal notes, “[Article] 22d. Article read and accepted.”
Article XXl as proposed by the Council provided, "All provision of law to
establish a perpetuity of estates, while it takes away the right of disposal on
the one hand, has a ditect tendency to abridge the equal right of
sequestration on the other—Entails therefore are against the common right
and ought not be allowed . . . "* This article did not appear in the
published Constitution of 1793. ® The jeurnal may not reflect a subsequent
decision to remove the new Article XXI.

In Chapter [l, Section 11 was amended to add that, “The governor may
appoint a secretary for himself and his council.” In this same Section, the
Convention agreed with the Council to change the word, "commissionate” to
“commission,” to describe the Governor's powers in appeinting public officers,
and by another minor change, substituting “legislature” for "legislation” in
identifying the manner of remission for cases of impeachment, The
Convention also expunged the religious test in the old Censtitution. This was
an oath in Section 12 that the officer "believe[d] in one God, the creator and
governor of the universe, the rewarder of the good and the punisher of the
wicked" and "acknowledge[d] the scriptures of the old and new testament to
be given by divine inspiration, and . . . owned] and professfed] the
protestant religion." Section 12th of the 1793 Constituticn deleted this oath,
as well as the phrase, "And no further or other religious test shall ever
hereafter be required of any civil officer or magistrate in this state.”

The Convention added Section 17th, that "No money shall be drawn out
of the Treasury, unless first appropriated by act of [egislation.” [t added
Section 18th, which provided that, "No person shall be elected a Representa-
tive, until he has resided two years in this State: the last of which shall be in
the town in which he is elected.” And it added Section 19th, thai, "No
member of the Council, or House of Representatives, shall, directly or
indirectly, receive any fee or reward, to bring forward, or advocate all bill,
petition, or other business, to be transacted in the Legislature; or advocate
any cause, as Council, in either House of Legislature, except when employed
in behalf of the State.”

In Section 22nd, the Convention added the words "agreeably to the
Constitution of the United States, and the Legislature of this State” and
deleted "as the General Assembly shall, by law,” before the word "direct.” In
Section 23rd, the Governor, rather than the Council, became the keeper of
the seat.

“State Papers XV, 165.

*On October 20, 1786, the Assembly Journal reports, "Resolved that the
Committee appointed by the Convention, for preparing the Constitution for
the press, lay before the General Assembly at their next session the journals
of said Convention in order to see if some particular section of the
constitution are not omitted through mistake." State Papers [Hl, Part Ill, 232.
No specific notice of the Committee's work appears in the 1787 Assembly
Journal, although the General Assembly did “establish the constitution of
Vermont" by an act of the legislature on March 8, 1787. State Papers XIV,
238.
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The words, "no trial or impeachment shall be a bar to a prosecution at
law," were added to Section 24th of the 1793 Constitution. In Section 25th,
"wittingly and unwittingly” was added to the third sentence, "directly or
indirectly” deleted, and "until he shall be restored by act of Legislation®
added to the end of the sentence.

The sentence, “Nor shall any person holding any office of profit or trust
under the authority of Congress, be eligible to any appointment in the
Legislature, or of holding any executive or judiciary office under this State,”
were added to Section 26th.

A new Section 30th provided that, "No person shall be eligible to the
office of governor or lieutenant governor, until he shall have resided in this
State for four years next preceding the day of his election.”

The Convention expunged the former Section 27th, providing that “Any
delegate to congress may be superseded at any time, by the general
assembly appointing another in his stead. No man shall be capable of being
a delegate to represent this state in congress for more than three years in
any term of six years;—and no person who holds any office in the gift of
congress, shall, during the time of his heolding such office, be elected to
represent this state in congress.” With statehood, the U.S. Constitution
governed the election and qualification of congressional representation,

Immediately following this decision, the Convention Journal reports, "The
Constitution passed in bulk,” and Lewis Morris, its Secretary, and Stephen
Jacob, a Convention delegate who was at that time also U.S., District
Attorney, were appointed as a Committee to "inspect the printing of the
Constitution .as agreed to by this Convention, and that they have 500 Copies
printed and kept in the possession of the Printer until they shall receive
further orders from the Legislature of this State”

The Convention Journal was not regarded as a public record by Lewis
Morris, the Convention Secretary. It was not copied at the time, and for
much of the next century was regarded as lost. H. S. Wardner reported in
the Vermont Journal of July 19, 1921 that he had just received a copy of the
journal of the Constitutional Convention of 1793, which since 1793 had been
in private hands, in line of succession from Lewis Morris to Alden Spooner,
the printer of the 1785 Constitution, to Stephen Jacob. It was acquired on
Judge Jacob's death by Congressman Horace Everett. Everett's grandson,
Leonard Everett, found it in Council Bluffs, lowa among the family papers. [t
had made a return trip to Windsor in 1877, when Horace Everett, son of
Congressman Everett, had sent it to be exhibited at the Vermont Centennial
in Windsor, but it was apparently returned to lowa after the ceremony. At
that time, the Vermont Historical Society copied the text and printed it in its
Proceedings. The original journal of the 1793 Cenvention is now in the
custody of the State Archives, in Montpelier,

On November 3, 1796, the General Assembly passed, "An act adopting
the Constitution of Vermont as the supreme law of the state and describing
those persons entitled to the privileges of law and justice.”™ In addition to
enacting the Constitution, mandating that it “shall be forever considered, held
and maintained as the supreme law of this State,” the act provided, "That all
the Citizens of Subjects of the United States of America shall, within this

®State Papers XVI, 36.
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State or Commonwealth, be equally entitled to the privileges of law and
justice, with the citizens of this State, in all causes proper for the cognizance
of the civil authority and courts of judicature in the same, and that without
partiality or delay; and that no person's body shall be restrained or punished
unless by authority of Law."

Daniel Chipman, in a speech before the 1836 Constitutional Convention,
described the 1793 Convention this way: "At the end of the second
septenary in the year 1793 the Council of Censors proposed an entire new
frame of government. They proposed to constitute a2 Senate in place of the
Governor and Council, as is proposed by the amendment now under
consideration of the committee. Those amendments were rejected by the
convention, not because the people had in the seven years preceding
become aftached to the constitution by habit, but because the amended
constitution provided, that no town should be entitled to a representative,
unless it contained forty families, and because the Senate was apportioned
to the different counties according to their population.

"At that early time, in the year 1783, a great portion of the towns north of
the counties of Rutland and Windsor, contained less than forty families, and
as we had even in those days, some genuine demagogues, they undertook
to render themselves popular, by telling the people in that region, that if the
proposed amendments to the constitution should be adopted they would lose
their whole might in both branches of the legislature., And so successful
were they, that every member of the convention from that section of the
State except two, voted against the amendments."

The Convention journal was finally published by the Vermont Historical
Society in 1912,

#“Speech of Hon, Daniel Chipman,” (Middlebury: E.R. Jewett, 1837).






The Constitution of 1793°
[Preamble]?

CHAPTER |
A DECLARATION OF THE RIGHTS
OF THE INHABITANTS OF THE
STATE OF VERMONT.

. That all men are born equally free and independent, and
have certain natural and inherent rights, amongst which are the
enjoying and defending life and liberty; acquiring, possessing, and
protecting property, and pursuing and obtaining happiness and
safety. Therefore, no male person, born in this country, or brought
from over sea, ought to be holden by law, to serve any person, as a
servant, slave, or apprentice, after he arrives to the age of
twenty-one years; nor female, in ke manner, after she arrives to the
age of eighteen years, unless they are bound by their own consent,
after they arrive to such age, or bound by law for the payment of
debts, damages, fines, costs, or the like.

Il.  That private property ought to be subservient to public
uses, when necessity requires it; nevertheless, whenever any
[particular man’s] person’s property is taken for the use of the
public, the owner ought to receive an equivalent in money.

Il.  That all men have a natural and unalienable right to
worship Almighty God, according to the dictates of their own
consciences and understandings, as, in their opinion, shall be
regulated by the word of God; and that no man ought, or of right can
be compelled, to attend any religious worship, or erect or support
any place of worship, or maintain any minister, contrary to the
dictates of his conscience; nor can any man be justly deprived or
abridged of any civil right as a citizen, on account of his religious
sentiments, or peculiar mode of religious worship; and that no
authority can, or ought to be vested in, or assumed by, any power
whatever, that shall in any case interfere with, or in any manner
controul, the nghts of conscience, in the free exercise of religious
worship: nevertheless, every sect or denomination of christians ought

'The Vermont Constitution of 1786 appears in the standard type. The
Council's proposals which became law by their adoption by the 1792
Constitutional Convention appear in bold type. Where portions of the 1786
Constitution have been deleted, this material is set off in brackets [like this].

*The Preamble was deleted by action of the Convention of 1793. Is
length necessitates not reproducing it here in bracketed form. For a copy,
see the Constitution of 1777.
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to observe the Sabbath or Lord’s day, and keep up some sort of
religious worship which to them shall seem most agreeable to the
revealed will of God.

IV. Every person within this commonwealth ought to find a
certain remedy, by having recourse to the laws, for all injuries or
wrongs which he may receive in his person, property or character: he
ought to obtain right and justice freely, and without being obliged to
purchase it; completely and without any denial, promptly and without
delay; conformably to the laws.

V. That the people of this State, by their legal representatives,
have the sole, [exclusive and inherent] inherent and exclusive right
of governing and regulating the internal police of the same.

VL. That all power being originally inherent in, and
consequently derived from, the people; therefore, all officers of
government, whether legislative or executive, are their trustees and
servants, and at ail times, in a legal way, accountable to them.

VIl.  That government is, or ought to be, instiuted for the
common benefit, protection and security of the people, nation or
community, and not for the particular emolument or advantage of any
single man, family or set of men, who are a part only of that
community; and that the community hath an indubitable, unalienable,
and indefeasible right, to reform or alter government, in such manner
as shall be, by that community, judged most conducive to the public
weal.

[VILl.  That those who are employed in the legislative and
executive business of the State, may be restrained from oppression,
the people have a right, by their legal Representatives, 1o enact laws
for reducing their public officers to a private station, and for supplying
the vacancies in a constitutional manner, by regular elections, at
such periods as they may think proper.]

VIl. That all elections ought to free and without corruption;
and that all freemen, having a sufficient evident common interest
with, and attachment to, the community, have a right to elect officers,
and be elected into office, agreeably to the regulations made in
this constitution.

IX. That every member of society hath a right to be protected
in the enjoyment of life, liberty and property, and therefore is bound
to contribute his proportion towards the expense of that protection,
and yield his personal service, when necessary, or an equivalent
thereto; but no part of [a man’'s] any person’s property can be justly
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taken from him, or applied to public uses, without his own consent,
or that of the Representative Body of the Freemen; nor can any
man, who is conscientiously scrupulous of bearing arms, be justly
compelled thereto, if he will pay such equivalent; nor are the people
bound by any law, but such as they have in like manner, assented to
for their common good. And previous to any law being made to
raise a tax, the purpose for which it is to be raised, ought to appear
evident to the Legislature to be of more service to community than
the money would be, if not collected.

X. That in all prosecutions for criminal offences, [a man] a
person hath a right to be heard by himself and his counsel; to
demand the cause and nature of his accusations; to be confronted
with the witnesses; to call for evidence in his favour, and a speedy
public trial by an impartial jury of the country, without the unanimous
consent of which jury, he cannot be found guilty; nor can he be
compelled to give evidence against himself; nor can [he] any person
be justly deprived of his liberty, except by the laws of the land, or
the judgment of his peers.

X, That the people have a right to hold themselves, their
houses, papers, and possessions, free from search or seizure; and
therefore warrants, without oath{s] or affirmation{s] first made,
affording sufficient foundation for them, and whereby by any officer or
messenger may be commanded or required to search suspected
places, or to seize any person or persons, his, her or their property,
not particularly described, are contrary to that right, and ought not to
be granted.

[XIt. That no warrant or writ to attach the person or estate of
any freecholder within this state, shall be issued in civil actions,
without the person or persons who may request such warrant or
attachment first make oath, or affirm before the authority who may
be requested to issue the same, that he or they are in danger of
losing his, her, or their debt.]

Xll. That when any issue in fact, proper for the cognizance of
a jury, is joined in a court of law, the parties have a right to a trial
by jury; which ought to be held sacred.

Xlll. That the people have a right to freedom of speech, and
of writing and publishing their sentiments, concerning the transactions
of government:--and therefore the freedom of the press ought not to
be restrained.

XIV. The freedom of deliberation, speech and debate in the
Legislature, is so essential to the rights of the people, that it cannot
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be the foundation of any accusation or prosecution, action or
complaint, in any other court or place whatsoever.

XV. The power of suspending iaws, or the execution of laws,
ought [never] to be exercised but by the Legislature, or by authority
derived from if, to be exercised in such particular cases [only], as
this constitution, or the Legislature shall [expressly] provide for.

XVI. That the people have a right to bear arms for the
defence of the themselves and the State--and as standing armies, in
the time of peace, are dangerous to liberty, they ought not to be
kept up; and that the military should be kept under strict
subordination to, and governed by, the civil power.

XVIl. That no person in this commonwealth can, in any case
be subjected to law-martial, or to any penalties or pains by virtue of
that law, except those employed in the army, and the militia in actual
service.

XVIII. That frequent recurrence to fundamental principles, and
a firm adherence to justice, moderation, temperance, industry and
frugality, are absolutely necessary to preserve the blessings of liberty,
and keep government free: the people ought therefore, to pay
particular attention to these points, in the choice of officers and
representatives; and have a right, in a legal way, to exact a due and
constant regard to them, from their legislators and magistrates, in
[the} making and executing such laws as are necessary for the good
government of the State.

XiX. That all people have a natural and inherent right to
emigrate from one State to another that will receive them [; or to
form a new State in vacant countries, or in such countries as they
can purchase, whenever they think that thereby they can promote
their own happiness].

XX. That the people have a right, to assemble together to
consult for their common good--to instruct their representatives--and
10 apply to the Legislature for redress of grievances, by address,
petition, or remonstrance.

XXI. That no person shall be liable to be transported out of this
State, for trial for any offence committed within the same.
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CHAPTER II
PLAN OR FRAME OF GOVERNMENT

SECTION 1st.

The Commonwealth or State of Vermont, shall be govemned
hereafter, by a Governor (or Lieutenant-Governor) Council, and an
Assembly of the Representatives of the freemen of the same, in
manner and form following.

SECTION 2nd.
The Supreme Legislative power shall be vested in a House of

Representatives of the freemen [or] of the commonwealth or State of
Vermont.

SECTION 3rd.
The Supreme Executive power shali be vested in a Governor (or,
in his absence, a Lieutenant-Governor) and Council.

SECTION 4th.

Courts of justice shall be maintained in every county in this
State, and also in new counties when formed; which courts shall be
opened for the trial of all causes proper for their cognizance, and
justice shall be therein impartially administered, without corruption, or
unnecessary delay. The Judges of the Supreme Court shall be
Justices of the Peace throughout the State, and the several Judges
of the County Courts in their respective counties, by virtue of their
offices, except in the trial of such causes as may be appealed to the
County Court.

SECTION S5th.

A future Legislature may, when they shall conceive the same to
be expedient and necessary, erect a court of chancery, with such
powers as are usually exercised by that court, or as shall appear for
the interest of the Commonwealth--PROVIDED they do not constitute
themselves the Judges of said court.

SECTICN 6th.
The Legislative, Executive, and Judiciary departments, shall be
separate and distinct, so that neither exercise the powers properly
belonging to the other.

SECTION 7th.

In order that the freemen of this State might enjoy the benefit of
election as equally as may be, sach town within this state, that
consists or may consist of eighty taxable inhabitants, within one
septenary or seven years next after the establishing this constitution,
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may hold election therein, and choose each, two Representatives;
and each other inhabited town in this State may, in like manner,
choose each, one Representative, to represent them in the General
Assembly, during the said septenary or seven years, and after that,
each inhabited town may, in like manner, hold such election, and
choose each, one representative, forever thereafter,

SECTION &th.

The House of Representatives of the Freeman of this State,
shall consist of persons most noted for wisdom and virtue, to be
chosen by ballot by the freemen of every town in this State,
respectively, on the first Tuesday of September originally, forever.

SECTION sgth.

The Representatives, so chosen, (a majority of whom shall
constitute a quorum for transacting any other business than raising a
State tax, for which two thirds of the members elected shall be
present) shail meet on the second Thursday of the succeeding
October, and shall be styled, The General Assembly of the State of
Vermont. they shall have power to choose their speaker, secretary of
the state, their clerk, and other necessary officers of the House--sit
on their own adjournments-prepare bills, and enact them into
laws--judge of the elections and qualifications of their own members:
they may expel members, but not for causes known to their
constituents antecedent to their election: they may administer oaths
or affirmations, in matters depending before them--redress
grievances--impeach State criminais--grant charters of
incorporation--constitute towns, boroughs, cities, and counties: they
may annually, in the first session after their election, and at other
times, when vacancies happen, choose delegates to Congress and
shall also, in conjunction with the Council, annually (or oftener if
need be) elect Judges of the Supreme and several County and
Probate Courts, Sheriffs, and Justices of the Peace; and also, with
the Council, may elect Major-Generals and Brigadier-Generals, from
time to time, as often as there shall be occasien: and they shall have
all other powers necessary for the Legislature of a free and
sovereign State: but they shall have no power to add to, alter,
abolish, or infringe any part of this Constitution.

SECTION 10th.

The Supreme Executive Council of this State, shall consist of a
Governor, Lieutenant-Governor, and twelve persons, chosen in the
following manner, viz. The freemen of each town shall, on the day of
election for choosing Representatives to attend the General
Assembly, bring in their votes for Governor, with his name fairly
written, to the Constable, who shall seal them up, and write on them,
votes for the Governor, and deliver them to the Representatives
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chosen to attend the General Assembly; and at the opening of the
General Assembly, there shall be a committee appointed out of the
Council and Assembly, who, after being duly sworn to the faithful
discharge of their trust, shall proceed to receive, sort, and count, the
votes for the Governor, and declare the person who has the major
part of the votes, to be Govemnor, for the year ensuing. And if there
be no choice made, then the Council and General Assembly, by their
joint ballot, shall make choice of a Governor. The Lieutenant
Governor and Treasurer shall be chosen in the manner above
directed. And each freeman shall give in twelve votes for twelve
Councillors, in the same manner, and the twelve highest in
nomination shall serve for the ensuing year as Councillors.

SECTION 11th.

The Governor, and in his absence the Lieutenant-Governor, with
the Council, (a major part of whom, including the Governor or
Lieutenant-Govemor, shall be a quorum to transact business) shall
have power to commission[ate] all officers,—-and also to appoint
Officers, except where provision is, or shall be, otherwise made by
law, or this Frame of Government;--and shall supply every vacancy in
any office, occasioned by death or otherwise, until the office can be
filled in the manner directed by law, or this Constitution. They are to
correspond with other States,—-transact business with officers of
government, ¢ivil and military, and to prepare such business as may
appear to them necessary to lay before the General Assembly.--
They shall sit as judges to hear and determine on impeachments,
taking to their assistance, for advice only, the Judges of the Supreme
Court.  And shall have power to grant pardons, and remit fines, in all
cases whatsoever, except in treason and murder, in which they shall
have power to grant reprieves, but not to pardon until after the end
of the next session of Assembly; and except in cases of impeach-
ment, in which there shall be no remission or mitigation of
punishment, but by act of [legislation] legislature. They are also to
take care that the laws be faithfully executed. They are to expedite
the execution of such measures as may be resolved upon by the
General Assembly. And they may draw upon the [Treasurer]
Treasury for such sums as may be appropriated by the House of
Representatives. They may also lay embargoes, or prohibit the
exportation of any commodity, for any time, not exceeding thirty
days, in the recess of the House only. They may grant such
licenses as shall be directed by law, and shall have power to call
together the General Assembly, when necessary, before the day to
which they shall stand adjourned. The Governor shalt be
Captain-General and Commander in Chief of the forces of the state,
but shall not command in person, except advised thereto by the
Council, and then only as long as they shall approve thereof. And
the Lieutenant-Governor shall, by virtue of his office, be
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Lieutenant-General of all the forces of the State. The Governor, or
Lieutenant-Govemor, and the Council, shall meet at the time and
place with the General Assembly: the Lieutenant-Governor shall,
during the presence of the Commander in Chief, vote and act as one
of the Council; and the Governor, and in his absence the
Lieutenant-Govemnar, shall, by virue of their offices, preside in
Council, and have a casting, but no other vote. Every member of
the Council shall be a Justice of the Peace for the whole State, by
vitue of his office. The Govemnor and Council shall have a
Secretary, and keep fair books of their proceedings, wherein any
councillor may enter his dissent, with his reasons to support it; and
the Governor may appoint a Secretary for himself and his Council.

SECTION 12th.

The representatives having met, and chosen their speaker and
clerk, shall each of them, before they proceed to business, take and
subscribe, as well the oath or affirmation of allegiance herein after
directed, (except where they shall produce certificates of their having
theretofore taken and subscribed the same) as the following oath or
affirmation, viz:

You do solemnly swear (or affirm) that, as a member
of this assembly, you will not propose, or assent, to any bill, vote or
resolution, which shall appear to you injurious to the people, nor do
or consent to any act or thing whatever, that shall have a tendency
to lessen or abridge their rights and priviledges, as declared by the
constitution of this state; but will, in all things, conduct yourself as a
faithful, honest representative and guardian of the people, according
to the best of your judgment and abilities. (In case of an oath,) So
help you God. (And in case of an affirmation} under the pains and
penalties of perjury.

[And each member, before he takes his seat, shall make and
subscribe the following declaration, viz:

You do believe in one God, the creator and governor of the
universe, the rewarder of the good, and punisher of the wicked. And
you do acknowledge the scriptures of the old and new testament, to
be given by divine inspiration, and own and profess the protestant
religion.

And no further or other religious test shall ever hereafter be
required of any civil officer or magistrate in this State.]

SECTION 13th.

The doors of the House in which the General Assembly of this
commonwealth shall sit, shall be open for the admission of all
persons who behave decently, except only when the welfare of the
State may require them to be shut.

SECTION 14th.
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The votes and proceedings of the General Assembly shall be
printed (when one third of the members think it necessary) as soon
as conveniently may be, after the end of each session, with the yeas
and nays on any question, when required by any member; (except
where the votes shall be taken by ballot,) in which case every
member shall have a right to insert the reasons of his vote upon the
minutes.

SECTION 15th.
The stile of the laws of this State, in future to be passed, shall
be-It is hereby enacted by the General Assembly of the State of
Vermont.

SECTION 1éth.

To the end that laws, before they are enacted, may be more
maturely considered, and the inconvenience of hasty determinations
as much as possible prevented, ali bills which originate in the
Assembly, shall be laid before the govermnor and council, for their
revision, and concurrence or proposals of amendment who shall
return the same to the Assembly, with their proposals of amendment
(if any)} in writing; and if the same are not agreed to by the
assembly, it shall be in the power of the Governor and Council to
suspend the passing of such bills until the next session of the
Legislature. Provided, that if the Governor and Council shall neglect
or refuse to return any such bill to the Assembly, with written
proposals of amendment, within five days, or before the rising of the
legislature, the same shall become a law.

SECTION 17th.
No money shall be drawn out of the Treasury, unless first
appropriated by act of Legislation.

SECTION 13th.
No person shall be elected a Representative, until he has
resided two years in this State: the last of which shall be in the
town for which he is elected.

SECTION 19th.

No member cof the Council, or House of Representatives,
shall, directly or indirectly, receive any fee or reward, to bring
forward, or advocate any bill, petition, or other business, to be
transacted in the Legislature; or advocate any cause, as
Council, in either House of Legislature, except when employed
in behalf of the State.

SECTION 20th.
No person ought, in any case, or in any time, to be declared
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guilty of treason or felony by the Legislature.

SECTION 21st.

Every man, of the full age of twenty-one years, having resided in
this State for the space of one whaole year next before the election of
representatives, and who is of a quiet and peaceable behaviour, and
will take the following oath (or affirmation), shall be entitled to all the
privileges of a freeman of this State.

"You solemnly swear, (or affirm) that whenever you give your
vote or suffrage, touching any matter that concerns the State of
Vermont, you will do it so as in your conscierice you shall judge will
most conduce to the best good of the same, as established by the
constitution, without fear or favor of any man."

SECTION 22nd.

The inhabitants of this commonwealth shall be trained and armed
for its defence, under such regulations, restrictions, and exceptions,
agreeably to the Constitution of the United States, and the
Legislature of this State, [as the General Assembly shall, by law,]
direct. The several companies of Militia shall, as often as vacancies
happen, elect their Captains and other inferior officers; and the
Captains and Subalterns shall nominate and recommend the field

officers of their respective regiments, who shall appoint their staff
Officers.

SECTION 23rd.

All Commissions shall be in the name of the freemen of the State
of Vermont, sealed with the State seal, signed by the Governor, or in
his absence, the Lieutenant-Governor, and attested by the Secretary,
which seal shall be kept by the [council] Governor.

SECTION 24th.

Every officer of state, whether judicial or executive, shall be liable
to be impeached by the general assembly, either when in office, or
after his resignation, or removal for mal-administration. All impeach-
ments shall be before the governor, or lieutenant-governor, and
council, who shall hear and determine the same, and may award
costs; and no trial or impeachment shall be a bar to a
prosecution at law.

SECTION 25th.

As every freeman, to preserve his independence (if without a
sufficient estate) ought to have some profession, calling, trade, or
farm, whereby he may honestly subsist, there can be no necessity
for, nor use in, establishing offices of profit, the usual effect of which
are dependance and servility, unbecoming freemen, in the
possessors or expectants, and faction, contention, [corruption] and
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disorder, among the people. But if any man is called into public
service, to the prejudice of his private affairs, he has a right to a
reasonable compensation; and whenever an office, through increase
of fees or otherwise, becomes so profitable as to occasion many to
apply to it, the profits ought o be lessened by the Legislature. And
if any Officer shall wittingly and willfully take greater or cther fees
than the laws allow him, [either directly or indirectly,] it shall ever
after disqualify him from holding any office in this State, until he
shall be restored by act of Legislation.

SECTION 26th.

No person, in this State, shall be capable of holding or exercising
more than one of the following offices, at the same time, viz.
governor, lieutenant-governor, judge of the supreme court, treasurer
of the state, member of the council, member of the general
assembly, surveyor-general, or sheriff. Nor shall any person
holding any office of profit or trust under the authority of
Congress, be eligible to any appointment in the Legislature, or
of holding any executive or judiciary office under this State.

_ [SECTION XXVII]

[Any delegate to Congress may be superceded at any time, by
the General Assembly appointing another in his stead. No man shall
- be capable of being a delegate to represent this State in Congress
for more than three years in any term of six years;--and no person
who holds any office in the gift of congress, shall, during the time of
his holding such office, be elected to represent this state in
congress.]

SECTION 27th.

The treasurer of the state shall, before the Governor and Council,
give sufficient security to the Secretary of the State, in behalf of the
General Assembly; and each High Sheriff, before the first Judge of
the County Court, to the Treasurer of their respective Counties,
previous to their respectively entering upon the execution of their
offices, in such manner, and in such sums as shall be directed by
the Legislature.

SECTION 28th.
The Treasurer's accounts shall be annually audited, and a fair
state thereof laid before the General Assembly, at their session in
October.

SECTION 29th.
Every Officer, whether judicial, executive or military, in authority
under this state, before he enters upon the execution of his office,
shall take and subscribe the following oath or affirmation of
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allegiance to this State, (unless he shall produce evidence that he

has before taken the same} and also the following cath or affirmation

of office, (except such as shall be exempted by the Legislature} viz:—
The oath or affirmation of allegiance.

"You do sofemnly swear {or affirm) that you
will be true and faithful to the State of Vermont; and that you will
not, directly or indirectly, do any act or thing injurious fo the
Constitution or Government thereof, as established by convention. (If
an oath} So help you God. (If an affirmation) under the pains and
penalties of perjury.”

The oath or affirmation of office.

"You do sofemnly swear (or affirm) that you will
faithfully execute the office of for the
of ; and will therein do equal right and justice to all

men, to the best of your judgment and abilities, according to law. (If
an cath) So help you God. (If an affirmation) under the pains and
penalties of perjury.

SECTION 30th.
No person shall be eligible to the Oifice of Governor, or
Lieutenant Governor, until he shall have resided in this State
four years next preceding the day of his election.

SECTION 31st.

Trials of issues proper for the cognizance of a jury, in the
Supreme and County Courts, shall be by Jury, except where parties
otherwise agree; and great care ought to be taken to prevent
corruption or partiality in the choice and return, or appointment of
Juries.

SECTION 32nd.

All prosecutions shall commence--by the authority of the State of
Vermont; all Indictments shall conclude with these words--against the
peace and dignity of the State. And all fines shall be propor-
tion[ateled to the offences.

SECTION 33rd.

The person of a debtor, where there is not strong presumption of
fraud, shall not be continued in prison after delivering up and
assigning over, bona fide, all his estate, real and personal, in
possession, reversion or remainder, for the use of his creditors, in
such manner as shall be hereafter regulated by law. And all
prisoners, unless in execution, or committed for capital offences,
when the proof is evident or presumption great, shall be bailable by
sufficient sureties: nor shall excessive bail be exacted for bailable
oftences.
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SECTION 34th.

All elections, whether by the people, or in General Assembly,
shall be by ballot, free and voluntary: and any elector who shall
receive any gift or reward for his vote, in meat, drink, monies or
otherwise, shall forfeit his right to elect at that time, and suffer such
other penalty as the laws shall direct; and any person who shall,
directly or indirectly, give, promise or bestow any such rewards to be
elected, shall thereby be rendered incapable to serve for the ensuing
year, and be subject so much further punishment as a future
legislature shall direct.

SECTION 35th.
All deeds and conveyances of iand shall be recorded in the town
clerk’s office in their respective towns, and, for want thereof, in the
county cleri’s office of the same county.

SECTION 3éth.
The Legislature shall regulate entails in such manner as to
prevent perpetuities.

SECTION 37th.

To deter more effectually from the commission of crimes, by
continued visible punishment of long duration, and to make
sanguinary punishment less necessary, houses ought to be provided
for punishing by hard labour, those who shali be convicted of crimes
not capital; whereby the criminal shall be employed for the benefit of
the public, or for reparation of injuries done to private persons: and
all persons, at proper times, ought t0 be permitted to see them at
their labor.

SECTION 38th.

The estates of such persons as may destroy their own lives shall
not, for that offence, be forfeited, but descend or ascend in the same
manner as if such persons had died in a natural way. Nor shall any
article which shall accidentally occasion the death of any person, be
henceforth deemed a deodand, or in any wise forfeited, on account
of such misforiune.

SECTION 39th,

Every person, of good character, who comes to settle in this
State, having first taken an oath or affrmation of allegiance to the
same, may purchase, or by other just means acquire, hold and
transfer land, or other real estate; and after one years residence,
shall be deemed a free denizen thereof, and entitled to all the rights
of a natural born subject of this State; except that he shall not be
capable of being elected Governor, Lieutenant-Governor, Treasurer,
Councillor, or Representative in Assembly, until after two years
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residence.

SECTION 40th.

The inhabitants of this State shall have liberty, in seasonable
times, to hunt and fowl on the lands they hold, and on other tands
not enclosed; and in like manner to fish in all boatable and other
waters, not private property, under proper regulations, to be hereafter
made and provided by the general assembly.

SECTION 41st.

Laws for the encouragement of virtue, and prevention of vice and
immorality, ought to be constantly kept in force, and duly executed:
and a competent number of schools ought to be maintained in each
town, for the convenient instruction of youth; and one or more
grammar schools be incorporated, and properly supported in each
county in this State. And all religious societies, or bodies of men,
that may be hereafter united or incorporated, for the advancement of
religion and learning, or for other pious and charitable purposes, shall
be encouraged and protected in the enjoyment of the privileges,
immunities and estates, which they in justice ought to enjoy, under
such regulations as the General Assembly of this State shall direct.

SECTION 42nd.

The declaration of the political rights and privileges of the
inhabitants of this State, is hereby declared to be a part of the
Constitution of this Commonwealth; and ought not to be violated, on
any pretence whatsoever.

SECTION 43rd.

In order that the freedom of this commonwealth may be
preserved inviolate for ever, there shall be chosen, by ballot, by the
freemen of this State, on the last Wednesday in March, in the year
one thousand seven hundred and eighty-five, and on the last
Wednesday of March, in every seven years thereafter, thirteen
persons, who shall be chosen in the same manner the council is
chosen--except that they shall not be out of the Council or General
Assembly-to be called the Council of Censors; who shall meet
together on the first Wednesday of June next ensuing their election;
the majority of whom shall be a quorum in every case, except as to
calling a convention, in which two thirds of the whole number elected
shall agree, and whose duties shall be to inquire, whether the
constitution has been preserved inviolate in every pant, during the
last septenary (including the year of their service) whether the
legislative and executive branches of government have performed
their duty as guardians of the people, or assumed to themselves, or
exercised, other or greater powers than they are entitled to by the
constitution. They are also 1o inquire whether the public taxes have
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been justly laid and collected in all parts of this Commonwealth:--in
what manner the public monies have been disposed of, and whether
the laws have been duly executed. For these purposes they shall
have power to pass public censures-to order impeachments, and to
recommend to the legislature the repealing such laws, as appear to
them to have been enacted contrary to the principles of the
constitution. These powers they shall continue to have, for and
during the space of one year from the day of their election, and no
longer. The said Council of Censors shall alsc have power to call a
Convention, to meet within two years after their sitting, if there
appears to them an absolute necessity of amending any aricle of
this constitution which may be defective--explaining such as may be
thought not clearly expressed, and of adding such as are necessary
for the preservation of the rights and happiness of the people: but
the articles to be amended, and the amendments proposed, and
such articles as are proposed to be added or abolished, shall be
promulgated at feast six months before the day appointed for the
election of such convention, for the previous consideration of the
people, that they may have an opporunity of instructing their
delegates on the subject.

By Order of Convention, July 8, 1793
Thomas Chittenden, President

[Attest] L. R. Morris, Secretary






The 1799 Council of Censors

Vermont's third septenary was marked by relative tranquility and
prosperity. The state’'s population rose from 85,425 in 1791 to 154,396 by
1800. At least fifty new towns were settled, roads were built, the first
turnpikes started, and plans launched for canals linking Lake Champlain with
the St. Lawrence and the Hudson Rivers, and for further opening the
Connecticut River.to commerce.

The leaders of the revolutionary era continued to fade from the scene.
Thomas Chittenden declined to run for another term in 1797, due to ill
health, and died before completing his nineteenth term. Ira Allen spent much
of the septenary in prison in Europe, while his enemies at home continued
their attacks.

In 1797 lIsaac Tichenor was elected governor, his oath of office being
administered by Chief Judge Nathaniel Chipman. Chipman was shotly
thereafter elected to the U.S. Senate. The Federalists, though successful,
were not without opposition. The French Revolution, Jay's Treaty, and other
national and international events divided Vermonters. Fears of war increased
militia activity and in 1797 the federal government set a 2,150 man militia
quota for Vermont. Democratic-Republican clubs, associated with Thomas
Jefferson, formed in the 1790's in opposition to Federalist policies.

The most notorious example of national politics infecting Vermont was the
conviction and imprisonment of Congressman Matthew Lyon and printer
Anthony Haswell under the Alien and Sedition Acts of 1798. Vermonters
responded by re-electing Lyon from his Vergennes jail cell.

"Party spirit" emerged from local issues as well. There was concemn,
particularly in the western Vermont, that the original commitment to popular
democracy was succumbing to religious and political establishments. For
example, by the late 1790's disputes erupted in several towns over the
ownership of meeting houses and the apportionment of religious taxes
among competing denominations.

Despite repeated pronouncements decrying "party spirit," the policies and
personalities of political opponents and candidates were often viciously
attacked. Even President Washington, before his retirement in 1796, was
not immune from such attacks. These heated election contests infected the
General Assembly.

Some of these events and actions drew the attention of the third Council
of Censors. The Council was in comparison, however, less active than its
predecessors and for the first time a Council did not propose an extensive
rewrite of the Vermont Constitution. . The Censors, whose names do not
appear in the following transcript, were Samuel Knight, Benjamin Emmons,
Elias Buel, Noah Chittenden, Elijah Dewey, David Fay, Lot Hall, Jonathan
Hunt, John Leverett, Nathaniel Niles, Moses Robinson, John White, and John
Willard.

Note on the Text: No Journal for the 1799 Council of Censors has been
found. The text of the Address of the Council was printed by Anthony
Haswell in Bennington in 1800. The Address indicates that the Censors met
in October, 1799 in Windsor and in February, 1800.






An Address
of the
Council of Censors

to the People of Vermont

Respected Fellow Citizens,

Your Council of Censors, elected in the month of March last,
agreeable to the constitution, having accepted their appointment and
duly proceeded to the examination of the various important concerns
committed to their charge, submit the following as the result of their
deliberations to you, the people, as the true fountain of government,
and the original source of delegated power.

The council after due deliberation on the expediency of revising
and amending the constitution have ultimately concluded not to
recommend any alterations; and although every member of this
board has manifested an opinion, that alterations might possibly be
made, for the greater security of our inestimable rights, yet the
present convulsed state of political opinion, renders the present an
unsuitable period for entering on such an important business.

"To enquire whether the constitution has been preserved inviolate,
in every part, during the last septenary, and whether the legislative
and executive branches of government have performed their duty, as
guardians of the people, or assumed to themselves or exercised
other or greater powers than they are entitled to by the constitution;
also, to enquire, whether the public taxes have been justly laid and
collected in all parts of this commonwealth, in what manner the
public monies have been disposed of, and whether the laws have
been duly executed,” are the truly painful but assigned duties of this
board. On the one hand to touch the character and conduct of
those public functionaries, in whom the people have reposed the
highest confidence, is an irksome and undesirable business, yet on
the other, to admit any man, or set of men in community, to rule and
govern without limit, control, or accountability, is an evil of such
magnitude, as to strip the duty of its disagreeable tints, by evincing
its absolute necessity.

Public officers are thus arraigned before the tribunal of the
sovereign people, whose servants they are, and by whom alone they
are invested with certain, degrees of power.

Under these impressions we have cheerfully attended to our duty,
and with diffidence of our own opinions, and respect for the abilities

™An act regulating the choice of a council of censors,” State Papers XVi,
246-48.
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of those who have administered the government, present the
following.

That in examining the procedure of the legislature during the last
septenary, we are of opinion, that except in a few instances, they
have conducted public concerns agreeable to the rules prescribed by
the constitution. The exceptions which we advert to are as follows,
ViZ:

In the sixth section of the 38th chapter of the laws, entitled "An
act directing the mode of elections,” &c. passed October 26th, 1796,
the supreme court are empowered to disfranchise a freeman for any
evil practice which shall render him notoriously scandalous.'! This
part of the section, independent of its vague and uncertain meaning,
is against the letter and spirit of the eighth article of the bill of rights,
and the 34th section of the form of government, the former only
declares That all elections ought to be free and without corruption,
the latter, points out what constitutes the crime of bribery in
elections, and the punishment therefor, leaving to the legislature the
right of adding farther penalties for the crime, as thersein
ascertained.~-----

The Council are fully of opinion, that the framers and adopters of
the constitution, contemplated to preserve inviolate the right of
suffrage to every freeman, unless he should in fact forfeit the right,
by acting wickedly and corruptly, relating only to that inestimable
privilege.

The 9th section of the 15th chapter of the laws, entitled, "An Act
refating to fines and forfeitures," &c. passed by the legislature in
March, 1797, subjects persons acquited by a jury in criminal
prosecutions, to pay cost in certain cases, at the discretion of the
court or justice of the peace before whom the trial is had.?

This law in the opinion of this board is an infringment of the 10th
section of the bill of rights, which declares, "That in all prosecutions
for criminal offences, a man hath a right to be heard by himself and
his council, to demand the cause and nature of his offence, to be
confronted with the witness,” to call for evidence in his favor, and fo
have a speedy public trial by an impartial jury of his country without
the unanimous consent of which jury he cannot be found guilty.

It will be clearly discerned, by every candid and reflecting mind,
that the power here given, does not subject the citizen to any kind of
penalty in a criminal prosecution, where trial is had by jury, unless
such jury first unanimously declare him guitty.

To suppose the free citizens of this state to be subjected to any
pains, penalties, or cost, for the same charge on which they had

*Revision of 1797, Chapter LVII, Section 8, 551.
*Revision of 1797, Chapter XV, 203 (March 8, 1797).
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been acquited, is not only a violation of the constitution, but
inconsistent with the principles of justice and humanity.

The 51st chapter, entitled, an act to support the gospel, passed
Oct. 26, 1797, excepting the first and last sections, ought to be
repealed.®

This act the council are sensible, embraces a subject of the most
important and delicate concern to community and to individuals; they
therefore entered upon the consideration of it with the utmost
precaution, and examined it with care: yet they could not pass it in
silence, the duties enjoined on them by the constitution requiring, that
they should attend to the infringement of the rights of individuals, as
well as of distinct classes of citizens.

The third article in the bill of rights, says,

That all men have a natural and unalienable right to worship
Almighty God, according to the dictates of their own consciences and
understandings, as, in their opinion, shall be regulated by the word of
God: and that no man ought to, or of right can be compelled fo
attend any religious worship, or erect or support any place of
worship, or maintain any minister, contrary to the dictates of his
conscience, nor can any man be justly deprived or abridged of any
civil right as a citizen, on account of his religious sentimenis, or
peculiar mode of religious worship; and that no authority can, or
ought to be vested in, or assumed by, any power whatever, that
shall in any case, interfere with, or in any manner control the rights
of conscience, in the free exercise of religious worship.
Nevertheless, every sect or denomination of christians ought to
observe the Sabbath or Lord's day, and keep up some sont of
religious worship, which, to them, shall seem most agreeable to the
revealed will of God.

The framers of the bill of rights, by this article, indisputably meant
to convey the idea, that man necessarily possesses natural
knowledge, or simple reason, which they have designated by the
name of conscience. This they declare is inalienable, clearly
conveying the idea, that one man cannot convey to ancther man his
individual right of worshipping God according to the dictates of his
conscience, any more than he can convey to him his right of
breathing; for it is impossible in the nature of things, that one person
can be profited intellectually, by a conveyance to him of another
person’s right of thinking; and if these premises are correct, 1t
certainly follows, that the rights of conscience cannot be deputed;
that religion is a concern personally and exclusively operative
between the individual and his God; and that whoever attempts to
control this sacred right, in any possible way, does it by usurpation

*Revision of 1797, Chapter LI, 474 (October 30, 1797).
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and not by right.

The second clause of the third aricle, as above recited, says,
"No man ought to, or of right can be compelled to attend any
religious worship, or erect or support any place of worship, or
maintain any minister contrary to the dictates of his conscience.”
Here again conscience is made the only criterion by which a man
can possibly be bound, in the execution of such designs; in
opposition to which, the law we hereby propose to have repealed,
expressly binds the citizens of this state, indiscriminately, to erect
and support places of public worship, and to maintain ministers,
contrary to this clearly defined right, provided they are so unfortunate
as 1o be in the minority of any town, who may act under the
authority of this law, and who are not at the time of taking the vote,
possessed of a certain prescribed certificate.

Could not the legislature as well declare, that the inhabitants of
every town in this state, should build a house for public worship, and
settle and support a congregational minister, provided a certain
number thereof were not possessed of a cerdificate, that they
supported a minister of a different denomination? This would only
support the same ground that the law contemplates, as in both cases
the minority are only subjected by the majority. But in no case have
civil power any constitutional right to interfere in religious concerns,
except to bind persons or communities to discharge their civil
contracts, individually entered into, for the mutual support of religious
social worship.

In consonance with these ideas, the article before recited,
expressly declares, that no authority can, or of right ought to be
vested in, or assumed by any power whatever, that shall in any case
interfere with, or in any manner control the right of conscience, in the
free exercise of religious worship.

The foregoing sections and part of sections of laws, are in the
opinion of the council, repugnant to the Constitution; and in enacting
them into laws, the legislature have assumed upon themselves, and
exercised greater powers, than they are entitled to by the
Constitution. And under this impression the council recommend the
repeal of each and every of the above recited clauses, to restore
community to their inestimable constitutional privileges, and prevent
the establishment of precedents dangerous to, and subversive of, the
dearest rights of freemen.

In examining the journals of the house of representatives, the
council are happy to say, that they have found the proceedings of
that house, a few instances excepted, regular and proper. The
admission of Stephen Buchannon to a seat, in the house of
representatives in Oct. 1796, who was not elected on the day
pointed out by the Constitution, they deem unconstitutional, as there
is no article in that instrument to warrant the house in such a
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procedure.*

The 8th section of the constitution declares,

Art. 8. That all election ought to be free and without corruption,
and that alf freemen having a sufficient, evident common interest
with, and attachment to the community, have a right to elect officers,
and be elected into office, agreeably to the reguiations made in the
constitution.

The 9th section of the constitution defines the powers of the
legislature, the latter clause of which is in the following words, "and
they shall have all other powers necessary for the legislature of a
free and sovereign state: but they shall have no power to add to,
alter, abolish, or infringe any part of this constitution.”

We likewise find on the journals of the house repeated instances
of resolutions, passed by the house, authorizing different towns on
various occasions, to elect representatives to represent them in the
general assembly, and that in consequence of such resolutions,
representatives have been elected on days not appointed for their
election by the constitution, who have taken their seats accordingly.’

The council are of opinion, that the same reasons which were
offered in the case of Mr. Buchannon, will apply with equal force in
these instances respectively.

From the journals of October 1799, the following extracts (being
the whole that relate to the subject) are selected and offered to the
public with some comments thereupon.

In General Assembly, October 22d, 1799,

The following communication from the honorable Council of Censors, was
laid before the house, to wit:

STATE OF VERMONT )

Windsor, Oct. 21, '98 )

To the honorable General Assembly now in session at Windsor.

WHEREAS the Council of Censors now sifting at Windsor, in their
enquiries do find, that William Coley, esq. while high sheriff of the county of
Bennington, did wittingly and willingly take and receive for summoning the
grand and petit jurors, to serve before the supreme court at their session
holden at Manchester, in the month of February last, greater fees for his said
services, than allowed by the laws of the state, under color of his said office
of sheriff, as aforesaid.

And further that the said William Coley, esq. while high sheriff of said
county, did wittingly and willingly take and receive, for summoning the petit

“State Papers lll, Part VI, 186. The Committee appointed to look into
the credentials of Stephen Buchannon of Chelsea concluded that he could
not, constitutionally, be seated, since he was elected on October 11, 1798,
after Dr. Joshua Elderkin, who had been elected on the first Tuesday of
September, became too ill to serve. The Assemoly voted not to accept the
Committee report and allowed Buchannon to be seated.

*State Papers \ll, Part VI, 5, 7.
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jurors to serve before the supreme court holden at Manchester by
adjournment, in the month of June last, greater fees for said services, than
allowed by the laws of the state, under color of his said office of sheriff, as
aforesaid.

Which taking and receiving said fees, as aforesaid, is contrary to, and in
violation of the laws and Constitution of the state.

The Council of Censors do therefore in pursuance of their duty, and by
the authority vested in them, order, that the said William Coley, sheriff as
aforesaid, be impeached before the Governor and Council of the state, for
the mal-administration of his office as aforesaid.

And that this order be signed by the president, and countersigned by the
secretary of this board, and by him transmitted 1o the speaker of the General
Assembly, with the names of the witnesses, to support the charges of
mal-administration.

(Signed)
By order of the Board. Moses ROBINSON, FPres.
David FAY, Secretary®
Qctober 26th, 1798,

The house went into the consideration of the foregoing order. On
motion,

The house resolved itself into a committee of the whole house, upon the
subject of the said communication, and after sometime spent therein, Mr.
Speaker resumed the chair, and Mr. Gideon Olin reported, that the
committee had, according to order, had the said communication under
consideration, and do recommend to the house to adopt measures to carry
into effect the said order of the council of censors.

Whereupon, On motion,
Ordered, That the house do accept the said report.
October 30th, 1788.

The house went into further consideration of the order from the Council
of Censors.

On motion, Resolved, That the said communication be referred to a
committee consisting of one member from each county, to state facts in
detail, and make report to the house:

And a committee was appointed, of Mr. Richard Hurd, Mr. Blake, Mr.
Hammond, Mr. Zebina Curtis, Mr. Chipman, Mr. Johnson, Mr. Hay, Mr. Bean,
and Mr. Francis Davis.

November 2d, 1799,

The committee to whom was referred the order of the Council of
Censors, relative to the impeachment of William Coley, made report that the
said William Coley, by himself and his deputies, summoned the grand and

*To this communication the council annexed the following names as
witnesses necessary to support the impeachment, viz.

Sam‘l Robinson 2d, of Bennington Gideon Ormsby, Manchester,
with the original venires, John Shumway, Dorset,
David Robinson, Bennington, David Sheldon, Reupert,
Lemuel Bradley, Sunderland, Tyrus Hurd, Arlington.

N.B. This does not appear on the records of the house." This footnote
appears in the journal of the 1799 Council.
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petit jurors to attend the supreme court at Manchester, in February last, and
that he in like manner summoned, the petit jurors lo attend the said supreme
court in June last, That he the said Coley, exhibited his charges to the
Judges of the supreme court, who allowed the same, amounting in the whole
to thirty-eight doflars, twenty-seven cents, That it was observed by said
Judges, on examining his account for said services, that his charges were
high, to which the said Coley replied, that he had been obliged to travel
several imes into some of the towns, before he could procure a draught of
furors.  That on a computation, we find the said sheriff's fees for travel
computing from the place of service on each juror to place of return, amount
to twenty-five dollars, seventy-four cents. That we have no proof on what
number of said jurors, service was made by copy, but computing only sixteen
of forty-two to have been served by copy, the amount would have been, four
dollars, twenty three cents. That we have no absolute proof for what
number of jurors the said venire issued, or on what number it was served,
but as the law required that the venire for each petit jury should issue for the
number of fifteen, we are lo presume that the venire did Jssue for that
number, and that service was made accordingly; And that the service on the
said six other jurors not before estimated, on an average with those before
estimated, would amount to three dollars and sixty-six cents; that the amount
of fees for extra travel as before stated, and which have been proved to us
as four dollars twenty-eight cents; that the amount of actual travel to the
several town clerks and justices, when he did make a draft of jurors, is four
dollars ninety-eight cents; that we have no positive proof of any other extra
travel; but we fully believe the said Coley did go twice fo Sandgate, and
once to Dorset before he could obtain a draught of jurors; which would
amount to two dollars thirty-four cents, amounting in the whole fo forly-five
dollars, twenty-three cents the amount of the items contained in the above
statements for which we have no positive proof, is six dollars, which
daducted from the above sum, there remains, thirly-nine dollars twenty-three
cents.

We further report, that on examination of the treasurer with his books, the
whole sum that has been paid fo said Coley, for his services the year past,
is fifty-three dollars and sixty-five cents; which includes his own personal
attendance, on the several terms of the supreme court, in February and June
last, as also his fees for removing a prisoner from Bennington to Manchester.
From all which it fully appears to the committee, that the charges exhibited
against the said Coley, are wholly unsupported.

(Signed)

Richard Hurd, for committee.

The said repoit being read, was accepted.

Cn motion,

Resolved, That on examination of the charges exhibited to this House
against William Coley, sheriff of Bennington county, by the Council of
Censors, in their order of the 21st October, 1799, they appear to be wholly
unsupported. And that the said order be dismissed.”

On motion,

Resolved, That a committee be appeinted to examine the Fee-Bili, and to

"State Papers |ll, Part VI, 656-7,
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report to the House what alterations, if any, are necessary to be made in the
said bill

And a commiitee was appointed of Mr. Wright, Mr. Butler, and Mr.
Shumway.

November 5, 1798,

The committee appointed to examine the Fee-Bill, &c.

Made Report,

That upon examining the law, are of opinion it cannot be construed so as
to give an officer more than six cents per mile, for actual travel for serving
any one process, altho' several persons may be named in it, and served on
the same, except it be a forced construction. Therefore, are of opinion that
no alteration ought to be made.

{Signed)

Josiah Wright, for committee.

The foregoing is a true copy from the Journals.

Examined Samuel C. Crafts, clerk of G.A.

From this record it appears, that the board of Censors ordered,
that William Coley, sheriff of Bennington county, should - be
impeached before the governor and council, for taking in three
instances, greater fees than were allowed by law.

The 43d section of the constitution invests the Council of
Censors, among other important powers, with the right to order
impeachments.

The 24th section of the constitution makes it the duty of the
house of representatives to impeach, and the governor or lieutenant
governor and council, to hear, try, and determine impeachments.

These premises will warrant the conclusion, that when the council
of censors shall order an impeachment, the house of representatives
are the only board or constituted authority, to whom such order can
be directed; and who, on receiving such order, are constitutionally
bound to proceed to transmit to the governor and council articles of
impeachment, who are to cause the accused to be notified, to
proceed to the examination of the facts, and to render sentence
accordingly: in which business the house of representatives are by
no means invested with concurrent authority with the governor and
council, or with discretionary power in the execution of orders
constitutionally directed to them. But if the transactions of the house
of representatives as recorded on their journals, are just and proper,
the conclusion must be, that the council of censors have a right to
order the house of representatives to impeach, but that the house so
far from being obliged to comply with the orders, can reject, dismiss,
or supercede them at pleasure.

To admit that the house have a right to investigate the facts on
which impeachments are founded, when ordered as aforesaid, admits
the further idea, that they have the right of deciding whether they will
comply with the order of the council of censors, constitutionaily
directed to them, or not.

It will not be contended that the house have a right to try
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impeachments, their power only extending, when ordered as
aforesaid, to the act of impeaching: But in the present existing
instance, the house, unconstitutionally entered upon the trial of facts,
in an important cause, and made a decision in the case.

In further examining the transactions of the house on this subject,
we are again led to enquire, what principles governed them in their
determinations in the case referred to. In the first place they go into
committee of the whole on the order from the council of censors, and
the chairman reports a recommendations to the house to adopt
measures to carry it into effect, which report was accepted. Thus far
the two bodies progressed constitutionally. The house next proceed-
ed to appoint a select committee, to report in detail the facts on
which the order of the council of censors was made. This procedure
was unconstitutional, and inconsistent with their former conduct on
the subject; for there appears no motion or resolve on record, for
reconsidering the previous order of the house on the report of the
committee of the whole, which the procedure of the select committee
not only tended to disannul, but to render the legal order of the
council of censors void.

Thus the select committee reported contrary to the report of the
committee of the whole; the report of the committee of the whole is
disannulled by the acceptance of the report of the select committee,
a legal order from a constituted board, contemned by a body
constitutionally obliged to receive and execute such orders, and the
house of representatives assume the power to hear and determine
the facts on which an order of impeachment was predicated.

The report of the select committee so made and accepted,
embraces several other objects worthy of attention. In the first place
the three crimes alleged against Mr. Coley (either of which, if true,
were sufficient” o have founded a conviction upon) are, by the
assembly consclidated; and by adopting an entirely new and
unprecedented mode, allowing separate travel to each juror, with
travel and extra travel to the clerks, they have made up and allowed
to Mr. Coley thirtty-nine dollars and twenty-three cents. Which
allowance was exorbitant and inconsistent with legality, inconsistent
with true caiculation on their own acknowledged plan, and even
exceeded Mr. Coley's charge, as will appear conspicuous by the
following statement.

For summoning the petit jury, in Feb. term, 1799,

Legal charge, as by Separate travel Coley's charge
rule adopted by truly calculat- for the same
the supre. court. ed, on the as- service, as en-
for actual, viz, sembly's own dorsed on the
circuitous travel, plan. venire.

to jurers & clks. dol. 8. 31
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66 miles travel, at
€ cis. per mile,
is 3.86

Service by
reading, .72

Total 468

80 miles travel
at 6 cents per
mile, is 4.80

Sarvice by
reading, 72
QOne third of

the sum al-

lowed for

travel to

clerks 3.08
Total 8.80

Council of Censors 1799-1800

For summoning the grand jury, February term 1799.

Legal charge

To 102 miles travel,
including travel to
to the ¢lerks and

Separate travel
To 237 miles at
six cts. per mile

Coley's charge

18.09

justices. 14.22
6.18 Service by

Service by reading, 1.08
reading.  1.08 1-3 allow-
Total 7.26 ance as a-

bove. 3.08

Total 18.38

For summoning the petit jury, June term, 1793.

Legal charge Separate travel Coley's charge. Assembly’s
To 75 miles tra- 78 miles at 6 cts allowance to
vel at 6 cents per per mile, 11. 87 Coley, for
mile, is is 468 above services,
is 4.50 Service by
Service by reading 72 39.23
reading 72 One third
5.22 allowance

as above 3.08

Total on the Total of

assembly's a- 8.48 Coley’s
Sum total vowed plan. charge
leg. chg 17.16 Sep. travel 35.56 38.17

Thus the statement shews from existing facts, that the legal
charge for the three venires, would be 17 dollars, 16 cents; the
charge upon the principle as established by the assembly, would be
thirty-five dollars, forty-six cents, the charge by Mr. Coley, is thirty-
eight dollars, twenty-seven cents; and the sum allowed by assembly,
is thirty-nine dollars, twenty-three cents.

Hence in the first instance here stated it appears, that the legal
charge of Mr. Coley on the plan avowed by the supreme court,
would have been four dollars, sixty-eight cents, on the avowed plan
of the general assembly, it would have been eight dollars, sixty
cents; Mr. Coley’s charge as appeared by his own return, eight
dollars, thity-one cents, which left due to him on the assembly's
plan, 29 cenis.

In the second instance, legal charge would have been seven
dollars, twenty-six cents, on the assembly’s plan, eighteen dollars,
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thirty-eight cents, Mr. Coley's charge eighteen dollars, nine cents,
which left due to him, twenty-nine cents.

In the third instance, legal charge would have been five dollars,
twenty-two cents, separate travel, eight dollars, forfy-eight cents,
Coley's charge, eleven dollars, eighty-seven cents, which taking out
the eight cent false credit, exceeded the true calculation on the
assembly’s plan, two dollars, eighty-one cents, and consequently if
Mr. Coley was innocent upon the two first, he was criminal on their
own scheme upeon the third.

Agreeable to the preceding mode of calculation of legal fees, for
serving the venires for grand and petit juries, in the nine organized
counties in the state, during the ensuing septenary, it would form an
aggregate of one thousand three hundred and ninety-two dollars,
ninety-three cents, but if computed on the assembly’s new plan, to
exculpate Mr. Coley, exclusive of their imaginary estimates, it would
amount to three thousand, two hundred and three dollars, six cents,
surmounting the legal fees, calculated on the liberal rule avowed by
the supreme court, 1810 dollars, 14 cents, or, 417 dollars, 22 cents
more than double.

Which pemicious scheme of calculation, the council are
persuaded, does involve in i, principles and consequences
dangerous to the rights of the people, and having been fully adopted
by our last legislature we deem their conduct, in that influence, to
have been contrary to justice, and therefore highly censurable.

in the second place it should be remembered, that the
computations were made, and consented to by the house, without
having the existing documents before them. Had the assembly so
far complied with the order from the council of censors, as to have
sent for the original venires, with Mr. Coley's fees and returns
endorsed thereon, which constituted no inconsiderable part of the
evidence, notified by the board to the house, as necessary to
prosecute the impeachment to effect, they would have found that the
veneris for the petit jurors, issued for twelve only, and also the mode
in which they were served, and consequently they would not have
fallen into the egregious biunder, which they did when they undertaock
to conjecture that possibly fifteen jurors were summoned instead of
twelve.

The account allowed by the house for travel to the several clerks,
and for extra travel to the same, being without data to form an
opinion upon, we pass, with simply, observing, that the law makes no
provision for any such service, and therefore the rational conclusion
is, that the legislature in framing the laws, contemplated that the
legal fees for summoning jurors, would amply compensate for all the
duties requisite in serving venires, and more especially so, as the
law is calculated to render the service of drawing juries easy, by
allowing either of the select men of any town to answer all the
purposes of a clerk.
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How the treasurer's books could reflect light on the subject of the
charge against Mr. Coley, the council of censors are at a loss to
decide. It is a fact generally known, that the clerks of the supreme
count, being paid for their service in drawing orders, in proportion to
the number drawn, will make out an order for the whole or for any
part of an account presented to them: [t is therefore optional with
the creditor of the State to have his account divided into as many
orders as he pleases, and to take out such orders at his pleasure;
which orders pass current from citizen to citizen in the payment of
taxes. Mr. Coley might therefore have received the whole, or any
part of his demand, and the treasurer’s books, of consequence, be
rendered no evidence in the case.

But the most singular features of the hbusiness appear, on
reviewing the extraordinary transactions of the house before recited,
in connection with a subsequent procedure, which took place only
three days after the acceptance of the above report.

In consequence of the before unheard of construction of the fee
bill, given by the house in the case of Mr. Coley, a motion was made
for the appointment of a committee to revise it, and repont to the
house what alterations, if any, were necessary to be made in said
bill. This committee reported,

That having examined the law denominated the fee bill, they
were of opinion that it could not be so construed as fo give an
officer more than six cents per mile for actual travel, for serving any
one process, altho’ several persons may be named in i, and the
process served on them, except it be a forced construction.®

The acceptance of this report by the house, does not appear on
the journals, but this board have strong reasons to believe that it
was accepted, and that the clerk of the house hath been negligent in
his duty in not recording the same, as four reputable gentlemen,
members of the legislature, have appeared before them, and under
oath declared, that it was accepted by a majority of the house, and
that the speaker declared it a vote.

This being true it must naturally follow, that the sense of the
house upon the right construction of the fee hill, was perfectly
reversed in the course of three days, and Mr. Coley's charges,
consequently, illegal and exorbitant.

The council of censors deeming it their indispensable duty, to lay
betfore the people an accurate statement, of every infringement upon
the constitution and laws which shall come to their knowledge, are
constrained to communicate the proceedings of a military tribunal,
lately holden in this state, which they consider subversive of the
sound rights and privileges of the free citizens of Vermont.

*State Papers |ll, Part VI||, 687.
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On the 1Sth of September 1799, the captain General issued his
orders for calling a general court martial, to convene on the 25th of
September  then next following, at Middlebury, in the county of
Addison, which was afterwards postponed and ordered to be holden
on the 30th of said September, at said Middlebury, for the trial of
such persons as should be brought before them.

Agreeably to these General Orders, the officers therein named,
met at the place appointed, on the day specified, when David
Whitney,” Major General of the third division of the militia of Vermont,
who had previously been put under an arrest, by the Captain
General, was brought before said court martial, and put on trial on
the following articles of impeachment, or charges exhibited against
him, which were lodged with the Captain General before the order
for court martial issued.

To his excellency Isaac Tichenor, esg. capfain-general, and
commander in chief in and over the state of Vermont.

David Whitney, majorgeneral of the third division of the militia of
this state, is impeached by the undersigned officers in the first
brigade of said division, for unmilitary conduct in this, to wit. We
accuse the said David Whitney, when majorgeneral as aforesaid, of
having been guilty of the following crimes, and unmilitary conduct.

1st. For that the said David, when majorgeneral as aforesaid, in
the most base and mean manner, debauched the wife of his friend,
and thereby destroyed the peace and happiness of a respectable
family

2d. For that the said David, when majorgsneral, as aforesaid,
meanly, cowardly, and famely submitted himself, and without any
resistance, to be taken and placed by two or three persons astride a
pole or rail, between two horses, with a rope round his neck holden
by a boy, and in this situation permitted and suffered himself to be
led and carried in open day, several miles, through the public streets
of Addison

3d. And for that the said David, when majorgeneral, as aforesaid
regardiess of the dignity and propriety of conduct which became him,
as an officer, did without just cause or provocation, insult, abuse and
strike with his fist, an aged man, and late a respectable officer in the
armies of the United States, and did refuse fo make any restitution
whatever, for the aforesaid injuries and abuse.

4th. And for that the said David when majorgeneral as aforesaid,
void of the spirit belonging to an officer, and a gentleman, hath at
divers times been guilty of unmiflitary conduct, in publicly assaufting
and beating his wife, and in associating himself with divers riotous

*David Whitney served as a member of the Constitutional Conventions of
1793 and 1814 from the town of Addison, and of the Constitutional
Convention of 1843 as a representative from Bridport.
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and disorderly persons, and abusing the good and peaceable citizens
of this state.

All which said conduct of the said David, being majorgeneral as
aforesaid, is unmilitary and against the form, force and effect of the
thirty second section of an act regulating and governing the militia of
this state.

Wherefore your excellency is requested to arrest the said David,
and order a court martial for the trial of the said David, in the
premises, agreeable to the act aforesaid.

We are with respect your Excellency’s humble servants,

Justice Bellamy, Major of the second
regiment in said brigade.
Josias Smith, Captain of Cavalry in said regiment.

Vergennes, Feh. 7th, 1779.

Upon these articles of accusation the said David Whitney, was
put on trial, and the sentence of the court martial was as follows, viz.
GENERAL ORDERS

The Court martial which was holden at Middlebury, for the trial of
Major General David Whitney, on the 30th ultimo, are of opinion, that
the said David Whitney, whife Major General of the third division of
the militia of this state, was guilfy of great unmilitary conduct. And
therefore do adjudge and sentence, that the said David Whitney be
removed from his said office of Major General and incapable of
holding any military commission under the authority of the state of
Vermont, for and during the term of five years.

The Captain General has approved the sentence, and orders the
court dissolved.

By order of the Commander in Chief,
DAVID FAY, Adjutant General.
Windsor, October 23d, 1799.

The constitution of the state of Vermont, in the 17th article of the
bill of rights, expressly declares,

That no person in this state, can in any case be subject to law
martial, or to any penalties or pains by virtue of that law, except
those employed in the army, or the militia in actual service.

But as it appears by the charges against said Whitney, that the
allegations and sentence against him are predicated upon the 32d
section of an act regulating and governing the militia of this state,
which is in the words following, viz.

Section 32. And it is hereby further enacted, That every officer
holding a commission in the militia, who shall be accused of any
unmifitary conduct, neglect of duty, or disobedience of orders or who
shall when on duty appear or behave himself in an unofficer like
marniner; or shall wilfully injure those who are under his command, he
shall be liable to be fried by a court martial, and if found guilty, to be
sentenced by said court to be reprimanded in orders, or to be
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removed from office."’

The Councit of Censors have duly and carefully examined the
said section and are of opinion, that the words or terms unmilitary
conduct, neglect of duty, and disobedience of orders, must have an
appropriate meaning, and relate to being legally called, or in the
actual exercise of military functions, and cannot but by a forced
construction, be wrested 1o warrant the commander in chief, or any
other officer, in arresting and arraigning those in subordination to
them, before a military tribunal, for any crimes or misdemeanors with
which they may be charged, when not acting in a military capacity,
or legally called thereto.

From hence it follows, that the Commander in Chief, and the
members of the court martial, have assumed to themselves new and
unheard of jurisdictional powers, by which they have broken down
that sacred principle, which is now incorporated with the very
essence of freedom, That the military shall be kept under strict
subordination to, and governed by the civil power, by arraigning a
citizen before an unconstitutional military tribunal, subjecting him to
an illegal trial, and passing an ignominious martial sentence upon
him, for crimes and misdemeanors, not one of which are even
alledged to have been committed while he was acting in a Miitary
capacity, and for which of consequence he could only be amenable
before a civil tribunal,

The council are therefore obliged to declare, that they esteem the
proceedings in the case of Major General Whitney, to be a bold
attempt, to extend the authority of the military over the civil power,
and that it is truly alarming, as its ultimate tendency must appear to
be, to overwhelm our civil jurisprudence, in the vortex of military
tribunals, abridging the right of trial by jury, and giving the
commander in chief an undue influence and authority over the
liberties and privileges of his fellow citizens.

It is therefore the opinion of this board, that the order for, and
trial of Major General David Whitney, by court martial, without
alleging crimes or misdemeanors, committed while in the execution
of, or especially called to the discharge of the duties of his military
functions, are flagrant violations of the constitution and laws of this
state, and that the conduct of the commander in chief, in arresting
Major General David Whitney, ordering him before the court martiai,
and approving and publishing the sentence of the said court martial,
is highly censurable.

In our enquiry, "whether the public taxes have been justly laid
and collected in alf parts of this commonwealth,” we are of opinion,
that the act passed by the legislature in October 1797, laying a tax

"Revision of 1797, Chapter XLVII, Section 32, 458-59.
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of one cent per acre, on all lands in this state indiscriminately,” was
unequal and unjust. It is a principle universally allowed, that property
ought to be taxed in proportion to its real value, and annual income;
and though it is impossible by any general rule to do perfect justice,
yet the mode that makes the nearest approach thereto is to be
preferred. The taxing the wild and uncultivated mountains per acre,
equal to the lands of the highest cultivation, or covered with elegant
buildings, can bear no proportionate estimate, either in value or
income. The statement annexed will shew the amount of taxes,
which have been levied and not collected during the last septenary.

In our ingquiries whether the laws have been duly executed, for
the last septenary, we are happy to declare, that we find but few
exceptions to their having been duly carried into effect.

The laws relating to weights and measures, which make it the
duty of each county treasurer, and the selectmen of each organized
town, to provide standards of weights and measures, for the use of
such counties and towns,” have not been complied with. Several
counties and many towns have omitted to procure such standards.

It is evident that this neglect in its consequences, most sensibly
affects community. The honest are liable to err, and the dishonest
may pursue their evil practices with impunity. We conceive the fault
which occasions this evil, rests principally with the several counties,
in not furnishing their treasurer with the means of procuring
standards.

The law provided to refrain gaming,’® a practice that tends to the
mispending of time and property, and.introduces every species of
immorality and dissipation, we are unhappy to say a law so
necessary in its nature, and beneficial in its designs hath, during the
last septenary, been greatly disregarded. And that the law for the
due observation of the Sabbath, hath not been duly observed and
kept, but its binding obligations too often dispensed with by civil
ministers on trivial pretences.

The laws for the punishment of profane swearing,” we are sorry
to be obliged to say, is little regarded. The ear of the moral citizen
is frequently grated by profane oaths and horrid imprecations, and
the sacred cbligation of oaths taken in courts of justice is thereby
greatly impaired. When existing laws are not executed but disregard-

"The records of the Assembly for the fall session of 1797 show that "An
act assessing a tax of one cent cn each acre of land in this state for the
support of government during the year 1797 and cther purposes, passed
November 10, 1797. State Papers XV|, 224.

“Revision of 1797, Chapter XXXVill, 400.
BRevision of 1797, Chapter X, Section 13, 182.
“Revision of 1797, Chapter X, Section 20, 188,
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ed, it tends to destroy the energy of government, and bring the law
into contempt. This evil appears to arise partly from the neglect of
the duty of officers appointed to carry the law into execution, and
partly from the deficiency of the law in not sufficiently pointing out
and defining the duty of informing officers.

In enquiring into the treasury department, we find the treasurer’s
books have been kept fair and regular, and his public accounts to
have been duly audited during the last septenary. As to the disposal
of the public monies we find they have been paid out agreeable to
appropriations made by law.

Complaints having been exhibited to this board, of mal conduct in
the sheriffs department, we have thought it our duty to go into an
impartial enquiry on the subject. Notwithstanding the measures
taken by this board to procure and have laid before them certified
copies from the several clerks of the supreme and county courts in
this state, of the sheriff's returns of fees charged and sums allowed
for serving venires of the grand and petit juries for the last
septenary, they have not been able to procure said documents from
the eastern counties, principally owing to the non-attendance of
several of the members of the eastern district.

As far as they have been able to procure the necessary
documents to investigate the subject, they find that the sheriffs in
Bennington county, for the last septenary, excepting in those cases
which they have laid before a constitutional board, have not taken or
charged greater fees than was allowed by law; also in the county of
Rutland, the sheriffs have not charged or received greater fees than
were allowed by law; in the county of Chittenden we have not been
able, for want of evidence, to ascertain the actual travel, in many
instances, and therefore cannct say they have exceeded the law, but
we find the charges much augmented since the year 17897, In the
counties of Addison and Franklin, we find some Iinstances
irreconcileable with the principles of law, which will be laid before a
proper board, and also the charges of the sheriffs for levying venires,
in other instances have been augmented considerably, for several of
the last years.

We cannot close the subject without observing, that it is a
principle of duty which we owe to you and ourselves, that has led us
thus to speak our sentiments, with a freedom which we are not
insensible will be disagreeable to some: but as we have been
actuated solely by a desire of contributing our mite to the honor and
felicity of the community; conscious of no sinister or personal views
in our enquiries, we submit our opinions to your candid consideration.
And should we be so unhappy as materially to differ in sentiment
from the respectable freemen of this commonwealth, still it will afford
us consolation to reflect on the rectitude of our intentions, whilst we
are sensible it is the common lot of human nature to be liable to err.

By order of the Council,
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MOSES ROBINSON, President.
Attest, DAVID FAY, Secretary.'®
In COUNCIL of CENSORS, February 4, 1800.

Resolved, That nine hundred copies of the Address be printed,
for the perusal of the people, and that the state printer be requested,
to print the same immediately, and transmit them without delay, by
express, to the sheriffs of the several counties, to be by them
immediately transmited to the town clerks of the several towns, for
the use of the inhabitants.

The printer is requested to apportion the books to each county,
suitably, and the sheriff's to apportion them to the town clerks, as
equally as may be, both the printer and the sheriffs having respect to
the number of inhabitants in the respective counties and towns; and
that the said town clerks distribute said copies among the people of
their several towns, in the most suitable method, so as to give
general information; and also that this resolution be published in all
the newspapers printed in this state.

Resolved, That the thanks of this Councit be returned to the
honcrable Moses Robinson, esquire, for his services as president of
this board, during their several sessions.

A true Copy from the Journals of the Council of Censors.

Affest.

DAVID FAY, Secretary.

“*Following this section of the address, the Council appended “An account
of the arrearages of taxes, granted last septenary, viz. Tax grant, Oct. 1792
to ditto granted 1798 inclusive, and also including the half penny land tax for

raising thirty thousand dollars.” A copy of this list is availabie at the State
Archives. :
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Results of the 1799-1800 Council

The 1789 Council of Censors made no recommendations to amend the
Vermont Constitution, at least in their Address.’® No journal of the Council's
sessions has survived, however, so it is impossible to tell what it may have
considered, before reaching the conclusion to call no Constitutional
Convention for 1800. The legislature did receive a formal message from the
Council on October 11, 1800, as well as orders for the impeachment of two
sheriffs, John Chipman of Addison County and Prince B. Hall of Franklin
County."”

The Chipman impeachment resolution was akin to that levelled at William
Coley.”® The resolution on Prince Hall was for a similar offense.”” The
Chipman matter was assigned to a committee on October 16, to collect the
facts and draw up articles of impeachment if necessary, and so with Hall on
October 20.* On the 21st, the Chipman committee reported the details of
their investigation, including the discovery that the Supreme Court had
approved Chipman's accounts. The fellowing day the House voted down a
proposal to release Prince Hall from further scrutiny if the committee found
the Supreme Court had approved his accounts, and then promptly ordered
the house to take measures to forward articles of impeachment as soon as
possible. The committee made its report on the investigation of Hall on the
23rd, and the Heuse that day voted to take no further action on either Hall
or Chipman, concluding that the Council had not been “information of the

“Governor Isaac Tichenor was disappointed by this failure to call a
constitutional convention. In his 1799 Inaugural Address, he hoped the
Council would help solve the financial problems of the state. The Council of
Censors, he wrote, "if the result of their wise deliberations should conclude a
calling a Convention, would enhance demands on the public chest.” State
Papers Ill, Part VIII, 472.

"Vermont House Journal (1800}, 25-31.

“"Whereas the council of censors, sitting in Bennington, in their enquiries
do find, that John Chipman, esq. whilst high sheriff of the county of Addison,
did wittingly and willingly take and receive, for summoning the grand jury to
serve before the supreme court holden at Middlebury, in the county of
Addison, at their session, January term 1797, greater fees for his said
services, than are allowed by the law of the state, under colour of his said
officer of Sheriff, as aforesaid. Which laking and receiving said fees as
aforesaid, is contrary to, and in violation of the law and constitution of this
state.

"The council of censors do therefore, in pursuance of their duty, and by
authority vested in them, Order, That the said John Chipman, esquire, sheriff
as aforesaid, be impeached before the governor and council of this state, for
the mal-administration of his office as aforesald. And that this order be
signed by the president, and countersigned by the secretary of this board,
and by him transmitted to the speaker of the general assembly, referring to
the evidence to support the charge of mal-administration.” Vermont House
Journal (1800), 29-30.

"Ibid., 30-81.
®Vermont House Journal (1800), 74, 104.
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manner in which the supreme court allowed the charges” or of the services
either sheriff had rendered” The Coley impeachment had been handled in
the same manner. The Council's mandate would not be respected.

The Council concluded that several acts of the General Assembly failed
to comport with the Vermont Constitution. The Council found that the "Act
durectmg the mode of elections,” for instance, which passed October 26,
1796,% violated Article 8th and Section XXXIV of the 1793 Constitution. The
act was discussed by the legislature in 1800,° but no formal repeal was
enacted until 18322

The Council also objected to "An act relating to fines and forfeitures,”
originally enacted in March of 1787. The offenswe Section 9 of this act was
repealed on November 4, 1800, by the Assembly.”

The 1797 law requiring all taxpayers to support the construction of
houses of public worship and the settling of congregational ministers was
amended, on the recommendations of the Council, by simplifying the
certificate of nonagreement with the "religious opinion” of a majority of town
inhabitants, authorizing absent persons to dissent within ane month of any
vote, and allowing dissenters to file once to be released from further taxation,
after paying their share for that year® This was not enough. It was the
subject of a similar objection by the 1806 Council of Censors,

The General Assembly originally adopted a tax of one cent per acre on
all land in the state in November of 1797. This incurred the displeasure of
the Council as "unequal and unjust,” and led to the adoption of a state tax of
one cent on the dollar of "the Ilst of the polls and rateable estate of the
inhabitants,” on November 2, 1799.%

in 1801, the Legislature amended the laws relating to weights and
measures, which was a concern of the Council of Censors because of the
failure of some counties and many fowns to "procure” and use the standards
set by the county treasurer and selectmen. The General Assembly provided,
"That it shall be the duty of the several State’s Atftornies, and empanneled
grand jurors, within their several counties, to prosecute all breaches of the

*Ibid., 113-14, 120-21, 130-31.
2Revision of 1797, Chapter XV, 203 (March &, 1787).

® Resolved, That in the opinion of this house, the sixth section of the
58th chapter, referred to in the said address of the council of censors to this

house, is not unconstitutional. Therefore do not repeal the same.” Vermont
House Journal (1800), 25, 115.

*Laws of 1832, No. 11, § 12, 13,

An act repealing the ninth section of an act, entitled, ‘An act relating to
fines, forfeitures, penalties and costs: and directing the mode of taking
recognizances in certain cases." Laws of 1800, 26-7.

*"An act in addition to, and alteration of an act, enfitled, ‘An act for the
support of the gospel.™ For an interesting perspective on the fight within a

town to built a church for a settled minister, see Hurd, Weathersfield Century
One, 29-41.

““An act assessing a tax of one cent on the dollar on the list of 1799,
State Papers XVI, 397.



Council of Censors 1799-1800 . 175

aforesaid act, so far as it relates to the delinquent County Treasurers, or
Select Men, from and after the first day of June, A.D. one thousand eight
hundred and two."*

The 1801 General Assembly also amended the laws relating to gaming.
Although the Council did not expressly recommend changes, it had shown its
displeasure in the degree to which the laws had been disregarded. Perhaps
as a reaction, the General Assembly, on November 4, 1801, changed the
penalty for gaming from four dollars to not more than three dollars nor less
than one dollar, and the penalty for innkeepers allowing gaming from fifteen
dollars to three dollars for the first offense and six for each succeeding
offense. The reduction also allowed jurisdiction for gaming crimes to vest in
the local Justice of the Peace and Grand Juror. "An act in addition to an act
entitled, ‘An act for the punishment of certain inferior crimes and
misdemeanors,"?

No change was made to the laws relating to the miiitia as a result of the
Council's objections to the handling of the Whitney aifair. Those objections
were more to the conduct of officers, however, than to the quality of the law.

The Council of Censors had been troubled by reports of "mal conduct in
the sheriff's department” in their Address, but for lack of evidence could take
no action. In 1802, the legislature required all sheriffs, bailiffs, constables,
and attorneys to make out and deliver a statement of their services, on
demand, and issue receipts for payments of their fees. The act provided for
a penalty of ten dollars for recovery of overcharges or fees for services not
performed.”

®-An act in addition to an act entitied ‘An act relating to weights and
measures,” Laws of 1801, 20-1.

®f aws of 1801, 14-5,
®Laws of 1802, Chapter 48, § 3, 76.






The 1806 Council of Censors

Elections for the 1806 Council of Censors were held on the last
Wednesday of March, 1806." The Censors elected, who are not enumerated
in the Address, were Apoilos Austin, Ezra Butler, Loyal Case, Isaac Clark,
Isaiah Fisk, Thomas Gross, Udney Hay, Wiliam Hunter, Samuel Huntington,
John Noyes, Moses Robinson, Mark Richards, and James Tarbox. Moses
Robinson was elected president. According 1o Spooner's Vermont Joumal of
June 9, 18086, Loyal Case was chosen secretary, though Thomas Gross is
listed as scribe on the Council's Address. .

Lack of a Journal for the Council makes it hard to know the precise
dates when the Council met, but their first session was in Middlebury during
the first week of June. They met again in Middlebury in October and in
Woodstock in December.

"Party spirit" still marked Vermont politics as Federalists and Democratic-
Republicans continued to clash. Again international and national events
exacerbated party strife, particularly the war in Europe. Isaac Tichenor
retained the governorship throughout the septenary, though the Federalists
were |ess successful in controlling the -General Assembly. As in the previous
septenary, religious issues and revivals helped fuel political controversy, with
the as;sessment of taxes for building and maintaining churches again playing
a role.

The Vermont Gazette of June 2, 1806 carried a letter addressed to the
Council of Censors and signed by “Tim Scribble." The letter argued in favor
of frequent elections, particuiarly in terms of the judiciary. Spooner's
Vermont Journal of June Sth also carried a letter on the length of judicial
terms, pointing out the custom of other states of allowing judges to serve
during good behavior.

The Vermont Journal of June 23rd published a letter describing Council
actions during their Middlebury session. The Council received a letter
complaining that "an officer of the Government” was committing “mal-
administration in his office.” Udney Hay questioned the Council's abilty "to
censure an officer upon exparte evidence, however strong." The Council
asked the unidentified officer to attend their next session.

The letter also mentioned that the Council was split over the “religious
act” and then went into some detail about Dr. Huntington's request that each
Censor “give his present opinion, whether he thought it most advisable to
amend or alter the constitution.” The subsequent debate involved how
accountable each Censor would be for the cpinion he expressed. After the
Censors were assured they were just being asked their "simple opinion . . .
there was a perfect silence for about ten minutes; every one seemed to feel
the weight of the subject and was unwilling, even in this nenbinding manner,
to hazard an inconsiderate opinion to the world.”

A vote was called on whether o propose amendments. The Censors
voted seven to five not to propose amendments (Apollos Austin was absent).
Those in favor of proposing amendments were Gross, May, Huntington,

'Laws of 1805, 33-36.

*For a discussion of some of the intermingling of religious, social, and
political factors see Randolph Roth, The Democratic Dilemma: Refigion,
Reform, and the Social Order in the Connecticut River Valley of Vermont,
17971-1850 (New York: Cambridge University Press, 1987)



Richards, and Robinson; those opposed were Butler, Case, Clark, Fisk,
Hunter, Noyes and Tarbox.

Regrettably the Journal’s coverage of the Council did not continue. We
do not know if the accused government official presented himself at the next
session of the Council, nor what other debates may have occurred.

Note on text: The text is from Anthony Haswell's 1807 printing in
Bennington of the Address, published pursuant to the order of the Council.
No Journals of the sessions have been found.



An
Address
Of The

Council of Censors

(Chosen March 26th, 1806)
To The People Of
Vermont
1807
Woodstock, December 1806.

Respected Felfow Citizens,

The Council of Censors, elected by you on the 26th of March
last,’ having assembled agreeably to the constitution, and executed
the business assigned to them, submit the following to your
consideration, as the result of their enguiries.

Respecting an alteration of the constitution, it appears to us, that
although we are sensible that imperfection is inscribed on all the
proceedings of men; that all compacts binding man to man have their
defects; and that our constitution may have its errors: yet we are of
opinion, all things being considered, that there is not that absolute
necessity of an alteration of the constitution, which would justify the
Council of Censors, at this time, in calling a convention for that
purpose.

» tis made the duty of the Council of Censors, to enquire whether

the constitution has been preserved inviclate, in every part, during
the last septenary or seven years, including the year of their service;
and whether the legislative and executive branches of government
have performed their duty, as guardians of the people, or assumed
to themselves, or exercised other, or greater powers than they are
entitled to by the constitution.

They are also to enquire whether the public taxes have been
justly laid and collected in all parts of this commonwealth, in what
manner the public monies have been disposed of, and whether the
laws have been duly executed.

Upon examining the acts of the legislature, we with pleasure
observe, that in general, they are unexceptionable. There are,
however, some exceptions. We have compared the third article of
the Bill of Rights, being a part of the Constitution, with the laws now
in force, for the purpose of supporting Ministers of the Gospel, and
building meeting houses for divine service. We consider all the laws

'Laws of 1805, Chapter XXIII, 33-36.
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now in force on the subject, except the first and last sections of an
act, entitled an act for the support of the Gospel, passed October
26th, A.D. 1797, to be contrary to the said article.”
" Accordingly the following resolution was, by this council,
communicated to the legislature at Middlebury, in October last, viz.
in COUNCIL of CENSORS, October 16, 1806.

Resolved, That this council recommend to the legislature now
sitting, to repeal the whole of the act, entitled an act entitled an act
in addition to and alteration of an act, entitled an act for the support
of the Gospel, passed November 3d, A.D. 1801, and aiso the
second, third, fourth, fifth and sixth sections of an act, entitled an act
for the support of the Gospel, passed October 26th, 1797, for that
the said council are of opinion, the said former act, and the said
second, third, fourth, fifth and sixth sections of the act last
mentioned, are contrary to the third article of the Bill of Rights, of the
inhabitants of this state: and that the said council especially
recommend the repealing of the same, as they agree in opinion with
the former Council of Censors, who recommended to the legislature
the repealing of the said second, third, fourth, fifth and sixth sections
of the said act, passed October 1797, which the legislature have
neglected fully to comply with: and the said council refer the said
legislature to the reasons offered by the former council, as in the
opinion of this council, they are conclusive to shew, the
recommendation of the former council ought to have been complied
with. Although the above law and sections of a law, were recom-
mended to the legislature in October last to be repealed,’ yet we do
not find that they were repealed.

It appears to us that the above resolution has those reasons for
its support, that it must appear to be important, not only in itself, but
in its consequences to community.

The third article in the Bill of Rights says, that all men have a
natural and inalienable right to worship Almighty God, according to
the dictates of their own conscience and understandings, as in their
opinion shall be regulated by the Word of God: and that no man
ought, or can of right be compelled to attend any religious worship,
or erect or support any place of worship, or maintain any minister,
contrary to the dictates of his own conscience: Nor can any man be
justly deprived or abridged of any civil right as a citizen, on account
of his religious sentiments, or peculiar mode of religious worship: and
that no authority can, or ought to be vested in, or assumed by any

*This is the same objection made to the laws relating to support of the
gospel as made by the 17939 Council of Censors. The laws relating to this
subject can be found in Revision of 1787, Chapter LI, 474-79, and Revision
of 1808, ii, 173-9.

*Assembly Journal, 18086, 90-1,
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power whatever, that shall in any case interfere with, or in any
manner controul the rights of conscience, in the free exercise of
religious worship.

Nevertheless, every sect or denomination of christians, ought to
observe the Sabbath, or Lord's day, and keep up some sort of
religious worship, which to them shall seem most agreeable to the
revealed word of God.

This article very plainly declares, that our right to worship
Almighty God, is truly inalienable, that it cannot be given to others,
nor taken from ourselves: and that this is the case with every man.

Man therefore being possessed of knowledge, or reason, which is
generally called conscience, and which, by the assistance of
scripture, he regards as his rule of faith and manners, considers
himself, in the important concerns of religion, the only judge for
himself, and on this principle, he believes that his right to worship
God undisturbed, and without inconvenience, is an inalienable right.
On this principle too, he believes that no man ought, or of right can
be compelled to attend any religious worship, or erect or support any
place of worship, or maintain any minister, contrary to the dictates of
his own conscience.

Man being his own judge, agreeably to this article, feels himself
accountable to none but his God: And as this right was given him by
his maker, as a talent for improvement, and for which he only must
be accountable, it follows that all restraint in one case, or compulsion
in another, is contrary to the nature of the thing itself, and the above
recited article.

This council therefore, impressed with a sense of the importance
of the rights of conscience, and of maintaining those rights, are of
opinion that the afcrementioned sections of laws are repugnant to
the constitution: and that the legislature in enacting them, have
assumed to themselves and exercised greater powers, than they
were entitted to by the constitution of this state. Under these
impressions the council have recommended their repeal.

The consequences likewise of this law to society, have had their
influence with us in our recommendation.

Every man feels this right, which has been mentioned, and is
inclined to feel his importance on that ground: consequently, the evil
upon being deprived of this privilege, will appear to him, as great as
the good could appear were the enjoyment to continue.

Nothing makes men more unfriendly to a government, than a
constant belief than that government has curtailed their privileges,
and lessened their rights. It must, so far as it goes, destroy our
confidence in the government, and interrupt the friendly intercourses,
which ought to subsist between rulers and ruled. Add to this, the
evils which have been experienced on the execution and enforcing of
the abovementioned laws; considering the violence done to the
feelings of men; the injuries done to their property; the animosities
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which they have excited; the ill will which they have engendered; the
breaking up and destroying the peace and harmony of societies, of
which they have been the origin; and the dangerous lengths of which
it is a foundation for us to go, in both civil and religious usurpation:
We say, in the consideration of those evils, together with. the
unconstitutionality of these laws, you may see the reasons of our
recommendations for their repeal.

The repeal of said law and each of the above mentioned clauses,
we believe to be absolutely necessary, to restore our inestimable
constitutional  privileges to  community, and to prevent the
establishment of those precedents, which are dangerous to liberty,
and subversive of the rights of conscience.

We consider the first clause of the second section of an act,
entitled an act to empower the Judges of the Supreme court to grant
bills of divorce, and to repeal parts of certain acts therein mentioned,
passed November 7th, 1805° to be contrary to the thirty ninth
section of the constitution of this state.

The section of the Constitution above alluded to, is in words
following, viz.

"Every person of good character, who comes to settle in this
state, having taken an oath or affirmation of allegiance to the same,
may purchase, or by other just means acquire, hold and transfer,
land or other estate, and after one year's residence, shall be deemed
a free denison thereof, and be entitled to all the rights of a natural
born subject of this state, except that he shall not be capable of
being elected Governor, Lieutenant Governor, Treasurer, Councillor,
or representative in assembly, until after two year's residence.”

The clause of the second section of the above-mentioned act, is
in the words following, viz.

That no person shall be entitled to receive any benefit under this
act, until it shall be fully proved to the coun, that the petitioner has
resided within this state for three years immediately preceding the
application as aforesaid.

Upon a careful reading of this section in the constitution, and the
clause of the above mentioned act, there appears to be a great and
visible contrast. That which is granted by this constitution to the
citizens of this state, is explained by those privileges which are
enjoyed by the natural born subject, with this difference only; by the
natural born subject, the privileges of this law may be immediately
enjoyed, but by him, who comes from abroad to settle here, this
privilege cannot be enjoyed, says the constitution, till after one year's
residence; but by this law, the privileges enjoyed by the natural born
citizen without limitation, cannot be enjoyed by the emigrant until

‘Laws of 1805, No. 6, 273-4.
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after three year's residence. This inequality is evident, when we
bring into view two persons, the one a natural born subject, the other
a person who has migrated hither, and been a resident in the state
one year, and who each have reason, and equal reason, to be
divorced.

The unconstitutionality of this law will appear in this; that the
natural born subject may take the immediate benefit of this law, while
the subject by emigration, though he or she have already been
resident one year, must wait two years more before they can receive
this benefit,

The contrast therefore, in this case, between the constitution and
the above-mentioned law, is great and visible, and justifies this
council, as we apprehend, in saying that the law is unconstitutional.

The repeal of the above-mentioned law was recommended by
this council to the legislature at Middlebury, in October last; but we
do not find that it was repealed.’

In examining whether the public taxes have been justly laid and
collected in all parts of this commonwealth; we observe it as our
opinion, that taxes ought to be laid on propery, as nearly as may
be, according to #s real value and annual income; and altho’ it be
difficult, if not impossible to do strict justice by any general rule, yet
the mode approaching the nearest to justice, we believe, should be
adopted. Therefore it is our opinion that a tax on the cultivated and
mountainous parts of the state by the acre, which are poor and
barren, equal to lands of a better quality, and situation, as we find is
the case in several instances, is unequal and unjust.®

Likewise the too frequent taxing of wild lands,” which has so
often been the case, and makes these taxes sO much greater
according to the wvaluation of such property, than other taxes, is
likewise unequal, and unjust.

The law pointing cut the principle of taking the list, of the rate-
able property of the inhabitants of this state, and directing listers in
their office and duty, is exceptionable on account of unequal
valuation.®

In our enquiries whether the laws have been duly executed, we

*Vermont Assembly Journal (1806), 116.

*This is another objection to legislation that 1806 shares with the Council
of 1799. The tax was assessed annually on the "polls and rateable estate of
the inhabitants . . . ." Laws of 1806, Chapter 44, 56-7.

E.g., “An act assessing a tax of one penny per acre on the lands in the
town of Barton," (February 18, 1797), Stafe Papers XVI, 93.

*An act ascertaining the principles on which the list of this state shall be
made, and directing listers in their office and duty," (March 20, 1797),
Revision of 1797, Chapter LXI[, 565-786.
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are sorry to say, that the laws for the punishment of profane
swearing,’ are not attended to as a matter of such importance
requires.

We consider the unnecessary and profane taking the name of
God, which appears in profane caths and horrid imprecations, to be
not only grating and offensive to every pious mind, and ruinous and
destructive to community in general, especially to the youth; but has
a tendency likewise, greatly to impair the validity of an oath before
the magistrate.

Considerations like these, on a matter which so nearly concerns
the commonwealth; which are so necessary towards ensuring and
continuing the divine blessing, and in averting the tokens of the
divine displeasure; have determined us to say, that, in this particular,
the law is not duly executed.

The evil above mentioned seems to have two sources; the
deficiency of the law in that case made and provided, is this, that it
does not sufficiently define the duty of the informing officers: but
more perhaps from this consideration, the too general neglect of
those officers, who are appointed to carry this law into execution.
Melancholy is the prospect to the state, so far as this neglect
prevails; for by reason of swearing the land mourns.

We can by no means neglect to mention, lkewise, the undue
execution of the law provided to restrain gaming;® a practice by
which time is wickedly spent; property foolishly lost, or unjustly
gained, and a foundation hereby laid for the introduction of every
species of immorality and dissipation.

That law made for the express purpose of duly observing the
Sabbath,” does not appear to have been so executed, as to answer
the design of the law itself, nor the expectations of the serious part
of the community. Perhaps there is no one consideration of more
importance to community than the due observation of the Sabbath
and it has the greatest tendency to confirm men in the belief; in the
veneration and esteem of a supreme being; confirms men in the
conviction of his providence and their own accountability to him: and
as the veneration of the Deity and a belief in his providence, is
inseparable with individual and social happiness: hence we may add,
that all the blessings of sociability; of friendly intercourse, of justice,
humanity, and kindness, are in a great degree supported by a due
observation of the same.

™An act for the punishment of certain inferior crimes and misdemeanors,"
{March 4, 1797), Revision of 1797, Chapter X, 1886.

®ibid., 181-2.

""An act to enforce the due observation of the Sabbath,” (March 3,
1797), Revision of 1797, Chapter XllI, 196-8,
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The law against intemperance’® seems not to be executed
agreeably to the wishes of sober men in general.

No crime is, perhaps, attended with more evil consequences to
society and individuals, than that of drunkenness. In proportion as
this vice prevails, the morals of old and young appear to be affected.
If there be, in any degree, a reformation on this head, as many think
there is, we sincerely rejoice and are glad; for we are sure that the
glory of our state must consist in the virtue of her sons.

With respect to the treasury, it is but justice to observe, that upon
a careful and strict examination, we are persuaded, that business in
that department has been conducted with accuracy and uprightness.
It may however be observed, without impropriety, that the stream of
revenue coming through the hands of the states attornies, appears
not to be altogether free from embarragssment. It would be a very
laborious task, to ascertain with accuracy, the amount of monies
which still remain in this channel of conveyance to the public chest.
We must, therefore, leave this branch of our enquiries, without being
able to make a more particular statement,

Whereas a complaint has been exhibited to this council, against
David Leavitt, one of the late justices of the peace within and for the
county of Windham, charging him the said David Leavitt, as justice of
the peace, with mal-administration, in his late official capacity as
aforesaid; and the said David have been officizlly notified to appear
before said council, to answer to said complaint: and having
neglected to make his personal appearance, but in lieu thereof has
sent forward an official letter, subscribed by himself, in which he
pleads guilty, or confesses the truth of the most material articles of
charge, contained in said complaint, which conduct confessed as
aforesaid, is highly reprehensible and deserving of public censure, in
the opinion of this council.

We are unwilling to close the subject of this address without
observing, that we have thus spoken our opinions, with that freedom
which may be disagreeable to some, from a sense of duty which we
owe to you and ourselves. Yet as we have been actuated purely by
an ardent desire of contributing to the honor, dignity and happiness
of the commonwealth, and as we are conscious of no private or
personal views in our enquiries, we therefore cheerfully submit our
opinions to your candid and impartial consideration.

The consideration that we have acted with purity of intention, and

ZIn 1806, the laws did not expressly proscribe drunkenness. Breaking
the peace was a crime. "An act for the punishment of certain inferior crimes
and misdemeanors," (March 4, 1797), Revision of 1797, Chapter X, section
21, 187. The first Vermont law making drunkenness a statutory crime was
Act No. 2 of the Laws of 7855, No. 2. This law was repealed by Act No.
208 of the Laws of 1978.
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that it is the common lot of human beings to err, will afford us
consolation, though we may be so unhappy as to differ from those
whom we respect and esteem.
By order of the council,
MOSES ROBINSON, President.

Attest, THOMAS GRQOSS, Scribe.
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Resuits of the 1806 Council of Censors

As in 1799, the 1806 Council did not call for a constitutional convention.
The lack of the Council journal prevents us from seeing what they might
have recommended, but the Address mentions several acts which the
Council found objectionable.

The House first considered the Council's Address on October 13, 1807.°
The laws on town support of the Gospel, for instance, the Council found
contrary to Article 3d of the Bill of Rights of the Vermont Constitution. The
Council sent its resolution asking the General Assembly to repeal all but the
first and last sections of the law. On October 24, 1807, the Assembly
passed, "An act, to repeal a certain act, and parts of an act, therein
mentioned":

Whereas the late council of censors have recommended to the
legislature, to repeal an act, entitled, "An act in addition to, and
alteration of an act entitled, "An act, for the support of the gospel,”
passed the third of November, one thousand eight hundred and one;
and the second, third, fourth, fifth and sixth sections of an act,
entitled, "An act for the support of the gospel,” passed October
twenty-sixth, one thousand seven hundred and ninety-seven,--and

Whereas it appears to this assembly, that the said act and
sections, the better to promote harmony and good order in civil
society, ought to be repealed: therefore,

It is hereby enacted by the General Assembly of the State of
Vermont, That the act and sections aforesaid, be, and the same are
hereby repeaied."

The Council also objected to the laws on divorce, which were effective
only to persons who had resided in Vermont for a minimum of three years.
The General Assembly repea!ed the offensive section of the divorce law on
October 21, 1807, with "An act, in amendment of, and to repeal part of an
act, concermning bills of divorce.””® The new act substrtuted a one year for
the three year requirement in the former law. The one year period, as the
act explaing, "is required by the constntutlon of this state, in order that a man
become a freeman of this state.”

The Assembly did not change the laws relating to the collection of taxes,
either by requiring land and property to be assessed at "real value” or
stopping the practice of taxing wild lands.” It also failed to respond to the
Council's objections to the laws relating to profane swearing, observance of
the Sabbath, and intemperance.

®Vermont Assembly Journal (1807), 50.

“Laws of 1807, Chapter XX, 22. See Vermont Assembly Journal (1807),
73.

“Laws of 1807, Vol. 1, Chapter XXV, No. 8, 273.

*“Vermont Constitution (1793), Chapter H, Section 21.

"E.g., "An act, laying a tax of two cents per acre on the township of
Kellyvale," Laws of 71807, Chapter XXXVI, 58, as evidence the Legislature
had not mended its ways. The proposal to change the laws on the creation

of lists was assigned to a committee on October 13, 1807, but not enacted
during that session. Vermont Assembly Journal (1807), 50, 245.
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The Council worried that "the siream of revenue coming through the
hands of the states aftornies, appears not to be altogether free from
embarrassment.” But the lack of time and resources prevented the Council
from making further inquiry about the subject. The General Assembly of
1807, however, assigned a committee to review the matter, which reported to
the Assembly on October 24, 1807." The committee was able to effect a
settlement with many of the state's attorneys. The committee also reported
that “further provision should be made by law, as well for the better keeping,
auditing, and settling accounts, between the State and the several State's
Attornies in future, as for the completion of a settlement with those now in
arrear . . . ." The bil was then introduced, and eventually enacted as
Chapter XCVIII of the Laws of 1807."° '

David Leavitt did not suffer long from the censure he received from the
Council of Censors. He was elected as Putney's representative to the
General Assembly in 1808, 1809 and 1814.

*Vermont Assembly Journal (1807), 160.
'*Laws of 1807, 125-8.



The 1813 Council of Censors

On some levels, the years from 1807 to 1813 brought continued growth
to Vermont. The state's population continued its rapid growth, increasing
41% over the previous Census, reaching a total of 217,895. Vermont finally
settled in a permanent seat of government. Montpelier was designated the
state capital in 1805 and the State House formally opened in 1808.

The septenary began with Isaac Tichenor still governor and Republicans
in control of the House. Tichenor's chain of electoral success was broken in
1807, and the governorship changed hands five times during the septenary
{in comparison, Thomas Chittenden or Tichenor held the office all but one of
Vermont's first twenty-nine years of existence). The Jeffersonian
Republicans, who generally controlied the General Assembly, attacked the
absentee ownership of land, incorporated a State Bank on the grounds that
credit "ought not to be exclusively enjoyed by the Commercial Interests, but
should be participated in by the Agricuttural Citizens";'and opposed the
state's militia laws as "UNEQUAL, OPPRESSIVE, and intolerably grievous to
the poorer class of citizens.”

The ebb and flow of party fortunes is perhaps best encapsulated in the
new Vermont county formed in 1810. Initially named Jefferson County, it
was re-named Washington County in 1814,

As before, events outside Vermont had significant impact. In December,
1807 a U.S, embargo act went into effect (Vermont's U.S. Representatives
split over the measure, two to two). In March, 1808 a [and embargo act
followed. When the General Assembly of that year passed =z resolution in
support of the embargo, eighty-eight Federalist representatives, led by
Nathaniel Chipman, dissented.

Smuggling aleng the border and on Lake Champlain became prevalent.
After enforcement officers were killed in the capture of the smuggling boat
the Black Snake, an estimated 10,000 Vermonters gathered to watch cone of
the smugglers hung. In ancther indication of the divisions within society,
three Vermonters were tried for treason before the U.S. Circuit Court in
Burlington in 1808; all three were acquitted.

While Vermont was only one of three northern states to vote for James
Madison in the 1812 presidential election, Federalist sentiment was still
strong. The outbreak of war, uncertainty of Federalist loyalty, naval battles
on Lake Champlain and the threat of British invasion provided the backdrop
for the 1813 Council of Censors.

Note on text: The Journal was printed in 1814 by Slade and Ferguson of
Middiebury.

'Petition of John Holbrook and others, September 27, 1806, State
Archives, Manuscript Vermont State Papers, Vol. 45, 234.

*Petition of Job Winslow and others, October 7, 1807, /bid.,, Vol. 46, 192-
193.






Journal
of the

Council of Censors

At Their‘Sessions
in
June and October, 1813
and
January, 1814

The Council of Censors, elected on the last Wednesday of
March, A.D. 1813, agreeably to the forty-third section of the
Constitution of the State of Vermont, and an act of the General
Assembly of said State,’ assembled at the State-house in Montpelier, .
on the first Wednesday of June, (being the 2d day of the month) in
the year of our Lord one thousand eight hundred and thirteen, and in
the thiny-seventh year of the Independence of the United
States;--when the following named persons appeared, produced
credentials of their election, and ook their seats, to wit:--

The Honorable ISAAC TICHENOCR,
The Honorable NATHANIEL CHIPMAN,
WILLIAM HALL, Jr.,
CHARLES MARSH,
ISAAC BAYLEY,
LUTHER JEWETT, Esquires.
EBENEZER CLARK,
ELIJAH STRONG,
NICHOLAS BAYLIES, &
ROBERT TEMPLE,

The above named members constituting a quorum of said
Council, they proceeded to the choice of a President and Secretary;
-when, the ballots having been taken, sorted and counted, it
appeared that the Honorable [SAAC TICHENOR was elected
President of said Counci, and ROBERT TEMPLE was elected
Secretary.

Mr. MARSH moved the following Resolution, which was read and
passed, to wit:

in Council of Censors,
Montpelier, June 2d, 1813.

Resolved, That the Rev. Chester Wright be requested to attend

this Council during the present session, as Chaplain, and that the

'Laws of 1812, Chapter 52, 59-62,
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meeting of the Council be opened every day with prayer, at 9 o’clock
in the morning.

On motion of Mr. MARSH, the following Resolution was read and
adopted:

Resolved, That the Sheriff of the County of Jefferson® be, and he
hereby is requested, to attend by himself or deputy, the meeting of
this Council, during its present session.

The Council adjourned until 9 o’clock to-morrow morning.

Thursday, 3d June 1813, S o'clock AM.

The Council met pursuant to adjournment.

On motion of Mr. CHIPMAN,

Resolved, That a committee of three members be appointed, to
be denominated a Committee of Arrangement, to propose and report
such business for the consideration of the Council as they may think
proper.

Members chosen, Messrs. CHIPMAN, MARSH and TICHENOR.

The Council adjourned until 2 o'clock this afternoon.

At 2 o’clock P.M. the Council met pursuant to adjournment.

Mr. CHIPMAN, from the Committee of Arrangement, made the
following Report, in part:

in Council of Censors, June 3d, 1813.

The Committee to whom was referred the arrangement of
business which ought to be taken up by the Council, Report,

That the said Council ought to enquire,

First--Whether all the statutes now in force are consistent with the
various provisions of the constitution.

Under this head they ought to enquire,

1st, Into the constitutionality of the act establishing a State Bank,®

“‘Jefferson County was the early name for Washington County. The
change of name was made in 1814, in reaction to residual antagonism for
the third President arising from the embargo of 1808.

™An act establishing a State Bank,” Laws of 1806, Chapter 110, 164-9;
“An Act, in addition to an act establishing a State Bank," Laws of 1807,
Chapter CIX, 151-2; "An Act, in addition to an act establish the Vermont
State Bank,” Laws of 1807, Chapter CXXXI, 187-9; "An Act making provision
for the collection of debts 'due to the State Bank," Laws of 1809, Chapter
CXXX, 119-22; "An Act, in addition to an act, entitled ‘An act establishing a
state bank,’ passed November 10, 1806," Laws of 1809, Chapter XCl, 86;
"An Act making the bills of the Vermont state bank a tender in the payment
of all land taxes, granted by this legislature, at their present session,” Laws
of 1808, Chapter CXVII, 107; "An Act in addition to An Act entitled An Act
establishing a State Bank" Laws of 1810, Chapter 76, 106-8; "An Act,
making the bills of the Vermont State Bank, a tender in the payment of all
land taxes, granted by this legislature, at their present session,” Laws of
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and the various acts on the same subject.

2d, They ought to enquire into, and examine the act entitled "an
act to prevent intercourse with the enemies of this and the United
States.™

3d, They ought to enquire into the constitutionality of the act
entitled "an act to provide for the raising a volunteer coms for the
service of the United States.”™

4th, Into the constitutionality of the act, entitled "an act
suspending civil process against the persons and property of the
officers and soldiers of this State, while in service.™

Second--Whether the public taxes have been justly laid and
collected in all parts of the State.

Third--In what manner the public monies have been disposed of.

Under this head they ought to enquire,

1st, Into the expenditure of the public monies in the management
of the State Bank.

2d, Into the expenditure of monies appropriated for the building of
a State prison.

3d, Into the expenditure of public monies by various acts of the
Legislature in making particular appropriations.”

Fourth--They ought to enquire whether the laws have been duly

1810, Chapter 58, 78-9; "An Act, in addition to an Act, establishing a State
Bank," Laws of 7870, Chapter 111, 158-9; and "An act in addition to the
several acts establishing a State Bank," Laws of 7813, Chapter CIX, 152-3.

“An Act, to prevent intercourse with the enemies of this and the United
States, on the Northern Frontier,” Laws of 1872, Chapter 102, 141-6.

™An Act, to provide for the raising of a volunteer corps, for the service
of the United States,” Laws of 71872, Chapter 103, 147-51; "An Act, in
addition to an Act, entitled "an Act, to authorise the raising of a Volunteer
corps, for the service of the United States,” Laws of 1812, Chapter 144, 197-
98.

®An Act, suspending civil process against the persons and property of
the Officers and Soldiers of this State, while in service,” Laws of 7812,
Chapter 116, 165-6.

taws of 1806, Chapter 121, 190-91 ($12,000 appropriated to cover
$12,707.22 in proposed expenditures); Laws of 1807, Chapter CXXXV, 204-
5 ($12,200 appropriated to cover $12,876.58 in expenditures); Laws of 1808,
Chapter 131, 182-83 ($12,000 appropriated to cover $11,91572 in
expenditures); Laws of 1809, Chapter CXXXIV, 131-32 ($12,000 appropriated
to cover $10,855.79 in expenditures); Laws of 1810, Chapter 110, 157-58
($12,000 appropriated to cover $10,189.22 in expenditures): Laws of 1877,
Chapter CXXVIl, 160-61 ($12,000 appropriated to cover $9,196.31 in
expenditures); Laws of 7812, Chapter CXLIX, 201-2 ($50,000 appropriated to
cover $13,800 in expenditures plus payment of orders drawn by the visitors
of the state's prison).
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executed,

Under this head they ought to enquire,

1st, Whether the military power has not, in repeated instances,
violated the sacred rights of civil liberty, of individua! citizens;--and
whether the executive authority of this State have taken proper
measures, as guardians of the rights of the people, to
discountenance and prevent such encroachments.

2d, Whether many of the County Courts have not, in derogation
of the rights of creditors, wantonly abused the discretion confided to
them by the laws, in setting out liberties of gaol yards.®

Fifth--They ought to enquire whether it is the duty of the Council
to recommend any, and what alterations or amendments in the
Constitution.

ist, Particularly the introduction of Senate as a co-ordinate
branch of the Legislature.

2d, To designate the powers and duties of the Governor; to
provide for a Council of Revision on laws to be passed.

3d, To provide for a different mode of appointments of office--
patticularly the appointments of Judges of the Supreme Court; and
whether they ought by the Constitution to hold their offices during
good behaviour; and yet be removable by a concurrent resolution of
both houses;-and whether their compensation ought not to be fixed.

4th, Whether it he necessary to continue the Court of Chancery;
and if continued, whether it ought not to be a separate coun.

5th, Whether it would nct be proper to organize the County
Courts in such manner as to divide the State into circuits, with a
Chief Justice to preside in each Court in his circuit, and to hold his
office on the same tenure as the Judges of the Supreme Court; and
to fix the tenure of office for the Assistant Judges and Justices of the
Peace, &c. &c.

All which is submitted by

N. CHIPMAN, for Committee.

DANIEL FARRAND, Esqg. appeared, produced credentials of his
election as a member of this Council, and took his seat.

The Council adjourned until 8 o'clock to-morrow morning.

Friday, 4th June, 1813, 9 o'clock A.M.
The Council met pursuant to adjournment.

The Committee of Arrangement made the following additional
Report:

“[Alny person imprisoned in jail, on mesne process in any civil action, or
upon execution, founded on a proper action of debt, covenant, contract or
promise, shall be admitted to the liberties of the jail-yard: such prisoner first
giving bond, to the sheriff of the county in which he shall be imprisoned . . .
" Revision of 1808, Vol |, Chapter XXVIli, Section 10, 283,
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in Council of Censors, June 4, 1813

The Committee to whom was referred the arrangement of
business which ought to be taken into consideration by the Council,
further Report:

That the Council ought to enquire into the expediency of making
constitutional provision for securing to the citizens of this State the
privilege of Habeas Corpus.

N. CHIPMAN, for Committee.

Which additional Report was read and accepted.

The Report of the Committee of Arrangements was taken up and
read by paragraphs; when, that part of the Report which relates to
the enquiry whether all the statutes now in force, are consistent with
the various provisions of the Constitution, was referred to a
committee of two, consisting of Messrs. FARRAND and EDMONDS.

On that part of the Report which relates to the enquiry whether
the public taxes have been justly laid and collected in all parts of the
State; the President is requested to communicate with the Treasurer
of this State on that subject, with a view to obtain the necessary
information.

On that part of the subject of said Report, which relates to the
enquiry, in which manner the public monies have been disposed of,
Mr. FARRAND introduced the following Resclution, which was read
and adopted:

Resolved, That a committee of two be appointed to enquire into
the expenditure of public monies during the last septenary; and that
said committee have power to call on the Treasurer, and all other
officers of this State, to furnish such documents as they may deem
necessary to elucidate the subject.

Members chosen, Messrs, BAYLIES and MARSH.

That part of the Report which relates to the enquiry whether the
laws have been duly executed, was referred to a committee of three,
consisting of Messrs. FARRAND, TEMPLE and BAYLIES.

That part of said Report which relates to the proposal of
alterations and amendments to the Constitution, was, on motion of
Mr. MARSH, referred to a committee of two. Members chosen,
Messrs. CHIFPMAN and TEMPLE.

A letter was received, directed to the Council of Censors, dated
Jericho, June 1, 1813, signed John Thompson, complaining of the
Judges of the Supreme Count, &c. which was read.

The Council adjourned to the second Thursday of October next,
to meet at 10 o'clock AM. at the State-House.

Second Session

On the Second Thursday of October, (being the 14th day of
the month), A.D. 1813, several members of the Council of Censors
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met at Montpelier, pursuant to adjournment; and a quorum not being
present, adjourned until to-morrow morning at 9 o'clock.

Friday, 15th Oct. 1813, 9 o'clock AM.
The Council met pursuant to adjournment; and there not being a
quorum present, adjourned until to-morrow morning at 9 o'clock.

Saturday, Oct. 16, 1813, 9 ao'clock, AM,

The Council met pursuant to adjournment, and a quorum
appeared.

A letter was received from William Barton, dated Danville Gaol,
Oct. 12, 1813, complaining of the conduct of the Judges of the
Supreme Court; which was read.®

A communication was received from Joseph H. Ellis, complaining
of the conduct of the Judges of the Supreme Court, and sundry
other officers of the Government; which was read.

Mr. HALL introduced the following Resolution, which was read
and adopted, to wit:

‘ in Council of Censors, Oct. 16, 1813.

Resolved, That this board will meet the two branches of the
Legislature in the Representatives’ room, at the opening of the
House in the moming, for the purpose of attending prayers; and that
the meeting of this board be at nine o’clock in the morning, durlng
the present session.

The Council adjourned until two o’clock this afternoon.

At two o’clock P.M. the Council met pursuant to adjournment.

On motion of Mr. MARSH, Mr. BAYLEY was added to the
committee on that part of the Report of the Committee of
Arrangement which relates to the enquiry, whether all the statutes
now in force are consistent with the various provisions of the

*General Wiliam Barton was a revolutionary war hero who, along with ira
Allen, was among the original proprietors of the town of Providence, later
called Barton. Due to reversals of his fortune, particularly involving a long
protracted lawsuit with the heirs of fra Allen over the title to his lands in
Barton, the General was imprisoned for debt in 1812 in Danville. He then
began a series of petitions for relief to the Legislature, all of which were
unavailing as the various committees learned the details of the suits and
concluded he was not entitled, as he had sufficient means of his own. He
petiticned Congress, and found no relief. HMis claims were not based on his
poverty, but on his insistence that he would not leave a two mile square
area around Danville jail without some satisfaction that injustice had been
done to him., Governor & Council VIII, 306-11. The 1820 Council also
received a petition from Barten. Finally, in 1824, the Marquis de Lafayette,
after finishing his tour of Vermont, paid General Barton's debts and the
General returned to his family in Providence, R.l. Crockett lli, 208,
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constitution.

To give time to the several committees, the Council adjourned
until Monday next at 9 o'clock A M,

Monday, 18th Oct. 8 o'clock A.M.
The Council met pursuant to adjournment; and none of the
committees being ready to report, adjourned to 2 o'clock this
afternoon.

At 2 o’clock P.M. the Council met agreeably to adjournment--
and after some time spent in session adjourned until to-morrow
morning.

Tuesday, 19th Oct. 9 ¢'clock AM.

Mr. CHIPMAN moved, that the committee t0 whom was referred
that part of the Report of the Commitiee of Arrangement which
relates to the proposal of alterations and amendments to the
Constitution, be discharged; which passed in the negative.

The Council adjourned until to-morrow morning to give time to the
several committees to make report.

Wednesday, 20th Oct. 9 o'clock A.M.

The Council met agreeably to adjournment.

The Committee appointed to enquire, whether all the statutes of
this State, now in force, are consistent with the various provisions of
the Constitution, made the following Report:

To the Honorable the COUNCIL OF CENSORS,
now convened at Montpelier.

Your Committee appointed to enquire whether all the statutes of
this State, now in force, are consistent with the various provisions of
the Constitution;--Report in part:

That the act entitled "an act to prevent intercourse with the
enemies of this and the United States, on the northern frontiers,”
passed the &6th day of November, A.D. 1812, is, in the opinion of this
committee, unconstitutional in the following particular:

1st. It appears to this committee, that this is a subject on which
the Legislature of this State have no right to act; the whole power to
regulate commerce and the intercourse with foreign nations, both in
peace and war, have been delegated to the Congress of the United
States.

2d. The second section of said act authorises any one who may
suspect that another is driving cattle, or carrying property to the
province of Lower Canada, to apprehend such person without
warrant, and him detain, until a warrant can be obtained: which your
committee conceive to be a direct violation of the 11th article of the
Bill of Rights.

3d. That the third section of the said act, deprives the person
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whose property may be seized under the same, of his right to trial by
jury, or even of any trial, by making no provision for giving notice of
the seizure, or of his property being libelled, and makes it the duty of
the Justices before whom the same is libelled, to proceed
immediately to condemn the same.

4th. By the fourth section of said act, every justice of the peace,
within his jurisdiction, is authorised, without warrant, to inspect the
trunks or papers of any person travelling to or from the province of
Canada, or elsewhere, under suspicious circumstances, and open the
same, if necessary, and to detain such papers as he may deem
improper to be carried to or from said province; whereas, by the 11th
article of the Bill of Rights, it is declared, "that the people have a
right to hold themseives, their papers, and possessions, free from
search or seizure,” &c.: for which reasons your committee are of
opinion that the said act ought to be publicly censured by this
Council; and that the repeal thereof be recommended to the
Legislature.

Your Committee further report, that the act entitted an act,
suspending c¢ivil process against the persons and property of the
officers and soldiers of this State, while in service, passed the 6th of
November, 1812, is contrary to the Constitution of this State;
inasmuch as the said law suspends the right of action, which every
citizen ought to have for redress of any wrongs or trespasses which
may be committed or done by that particular class of people,” and
tend not only to raise the military over the civil authority, but actually
to put the citizens under the control of the officers and soldiers who
may be stationed in this State;--wherefore your committee are of
opinion, that the last mentioned act ought also to be publicly
censured, and the repeal thereof recommended to the Legislature.

Your Committee have examined the laws passed at the last
session of the Legislature, to provide for the raising a volunteer
comps, and although they believe those acts are exceptionable as
those before mentioned, yet as they have expired, and ceased to
operate, your committee have not thought it worth while {o notice
them any farther.”" All which is submitted by

DANIEL FARRAND

Oct. 20, 1813 ISAAC BAYLEY

The foregoing Repont having been read, was ordered to lie on
the table.

The Council adjourned until 2 o'clock P.M.

""Vermont Constitution, Chapter 1, Article 4th, State Papers XV, 162.

"Laws of 1812, Chapter 103, 147-51; Laws of 1812, Chapter 144, 197-
98.
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At 2 o’clock P.M. the Council met according to adjournment.

Mr. CHIPMAN, from the committee to whom was referred that
pan of the Report of the Committee of Arrangement, which relates to
the proposal of alterations and amendments to the Constitution,
made Repon:

That in the opinion of your committee, it will be expedient to
propose amendments to the following effect:

ist. To propose a Senate in lieu of the present Executive
Council, to be, with the House of Representatives, a co-ordinate
branch of the Legislature.

2d. The Senate to be composed of members elected from each
County. The Freemen of any County, which shall at any time be
found to contain, agreeably to the census of the United States, not
less than seven thousand inhabitants, shall elect two Senators of
such County; and the Freemen of each County which shall in like
manner be found to contain less than seven thousand inhabitants,
shall be entitled to elect one Senator from such County. To make a
provision for ascertaining and giving notice to the Senators who shall
be chosen at the first election; to be thereafter regulated by law.
That a majority of the Senators elected constitute a quorum. The
Senate to have the like power to decide on the elections and
qualifications, and to expel any of its members, as is provided in the
case of the House of Representatives, and to appoint its own
officers. The Lieut. Governor to be President of the Senate, except
when he shall exercise the office of Governor; in which case, and
when the office shall be vacant, the Senate to appoint one of its own
members President pro tempoire. The Lieut. Governor, when presid-
ing in the Senate, to have a casting, but no other vote.

3d. The Governor and Lieut. Govermnor to bhe elected in the
manner prescribed by the constitution and laws of the State; to hold
their respective offices for one year, from the day of declaring their
election, until the first day inclusive of the next annual session of the
Legislature.'

4th. Hereafter, the person having the greatest number of iegal
votes for Governor, shall be declared duly elected."

5th. If there shall at any time be no due election by the
Freemen, of Governor or Lieut. Governor, the Senate, when

“The 1792 Vermomt Constitution provided no express provision on the
beginning and end of the term of governor. This proposal would have
clarified the matter.

*The Vermont Constitution (1991) stil requires a majority. vote for
governor. See Chapter I, Section 47. Five days after this proposal was
made, the Joint" Assembly elected Martin Chittenden Gvernor, in one of the
most bitterly contested elections in our history, after the electorate failed to
elect a governar by majority vote. Vermont Assembly Journal (1813), 39.
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organized, and the House of Representatives, shall, by joint ballot,
elect to the office of Governor or Lieut. Governor, as the case may
be, one of the two candidates for those offices, respectively, for
whom the greatest number of legal votes shall have been returned.
In the absence of the Governor, or in cases of inability or vacancy in
the office, the Lieut. Governor shall exercise the powers of Governor;
and provision shall be made by law for designating the officer, who,
in the absence, inability, or vacancy in the offices of both Governor
and Lieut. Governor, shall exercise the office of Governor.

6th. With a proviso, that no person shall be eligible to the office
of Governor or Lieut. Governor, or to be a Senator, or Representa-
tive, unless he shall be a Freeman of the State, shall have been five
years a citizen of the United States, and shall have resided in this
State three years next before his election, the last year of which in
case of a Senator, shall have been in the County, and in case of a
Representative, in the town, for which he shall be elected.

7th. That a Senator shall be incapable of holding any of the
following offices or places, to wit: -—----meremmmeer or any office in the
Judiciary which is to be holden during good behaviour; but the
acceptance of any of the places or offices before mentioned, shall
vacate his seat in the Senate.

ath. In addition to the command in chief of the Militia, and the
ordinary and constituted powers of the Executive, which are hereafter
to be vested in the Governor, that he shall nominate, and by and
with the advice of the Senate, appoint all Judges in the courts of law
and chancery, Sheriffs, High Bailiffs, and Justices of the Peace,
Major Generals and Brigadier Generals of the Militia, and in like
manner to nominate and appoint all other officers under the
constitution and laws of this State, for whose appointments provision
shall not otherwise made by law, or by the constitution as amended.

9th. To provide for a court of chancery distinct from the courts of
law, with general jurisdiction in causes proper for a court of Equity.
The Chancellor to hold his office on the tenure, removable in the
same manner as the Judges of the Supreme Coun; and to be in like
manner secure in respect to his compensation.

10th. The Judges of the Supreme Court to hold their offices,
respectively, during good behavior; removable nevertheless, by a
concurrent resclution of the Senate and House of Representatives,
passed by a majority of two thirds of each House.

11th. Each Judge shall receive compensation to be fixed by law,
and which shall not be diminished during his continuance in office.

12th. The Chief Judges of the several Circuits of the County
Courts, or Common Pleas, whenever such Courts shall be
established in lieu of the present system of County Courts, shall hold
their respective offices on the same tenure, and removable in the

éame manner, as is provided in the case of Judges of the Supreme
ourt.
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13th. All other Judges of any of the Courts of law, Judges of
Probate and Justices of the Peace, to hold their offices for seven
years from the fime of their respective appointments, and no longer,
unless re-appointed; subject to be removed as in the case of Judges
of the Supreme Court.

14th. To provide that the privilege of the writ of Habeas Corpus
shall not be suspended; and that provision shall be made by law to
render it an expeditious and effectual remedy in all cases proper
therefor.

15th. To provide that the Governor, with the Judges of the
Supreme Court, and Chancellor, when there shall be such officer,
shall be a council of revision; to whom all acts shall, before they
become laws, be submitted for revision; and who, if they shall deem
any act inexpedient, improper, or unconstitutional, shall, within a time
1o be prescribed, return such act, with their objections in writing, to
the House in which the same originated; and such act shall not
become a law, unless the same shall be re-passed by two thirds of
the members present in each House.

16th. The Governor to have the power of calling the Legislature
to meet on special occasions, and to adjourn the two Houses if they
cannct agree on a time of adjournment.

All which is humbly submitted, by
N. CHIPMAN, for Committee.

The foregoing Report having been read, was accepted.

Mr. MARSH called up the Report of the Committee to enquire
whether all the statutes of this State now in force, are consistent with
the various provisions of the Constitution, which having been again
read, was accepted; and the following Resolution was introduced and
passed, to wit:--

in Council of Censors, Oct. 20, 1813.

Resolved, That Messrs. MARSH and FARRAND be a Committee
to report to the Council resolutions, recommending the repeal of an
Act entitled "An Act to prevent intercourse with the enemies of this
and the United States, on the northern frontier,” passed 6th Nov.
1812; and the Act entitted "An Act to suspend process against the
persons and property of the officers and soldiers of this State, while
in service,” passed the day last aforesaid, assigning reasons for
repealing each Act respectively.

On motion of Mr. CHIPMAN, to-morrow morning is assigned to
take up the Report of the Committee on the proposal of alterations
and amendments 1o the Constitution.

The Councii adjourned until 9 o'clock to-morrow morning.

Thursday, Oct. 21, 1813 -- 9 o’clock A.M.
The Council met according to adjournment.
Mr. MARSH, from the Committee appointed yesterday to report to
the Council Resolutions, recommending to the Legislature the repeal
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of certain Acts--made a Report in part, which was accepted; and the
said Report having been read by paragraphs, and having undergone
sundry amendments, was adopted in the following words:

In Council of Censors, Oct. 21, 1813.

Resolved, That the act of the Legislature of this State, entitled
"An act suspending civil process against the persons and property of
the officers and soldiers of this State, while in service," passed on
the 6th Nov. last, is subversive of the rights and privileges of the
citizens of this and the United States; and its various provisions are
made in violation of the letter and spirit of the constitution of the
United States, and the constitution of this State.

It is a violation of the constitution of the United States,

In that the said act provides, "that no writ of summons or
attachment against the body or property of any officer or soldier
belonging to this state, while in actual service, shall be had or
prosecuted, nor any judgment rendered thereon; nor any writ or writs
of execution issued after the passing of said act, against any such
officer or soldier, on any judgment or judgments already rendered.”

Whereas the said constitution provides that "the constitution and
the laws of the United States, which shall be made in pursuance
thereof, shall be the supreme law of the land: and the judges in
every state shall be bound thereby, any thing in the constitution and
laws of any state to the contrary notwithstanding:” and the said laws
of the United States, made in pursuance of the said constitution, do
confer on the citizens of this and the United States, the right of suing
the citizens of this state, both officers and soldiers, in various
instances in the said laws enumerated.

It is g violation of the said constitution,

In that the subject matter thereof is, by the said constitution,
confided to the legislature of the United States, which had, before
the passing of the said act, acted on the subject in such manner,
that whatever privilege of suing the officers and soldiers, was not
taken away by the act of cangress, is virtually secured to the citizens
of this and the United States, and cannot be affected by any act of
any particular state.

It is a violation of the said constitution,

In that its direct tendency is to impair the judicial power of the
United States, as secured to them in the second section of the third
article of the said constitution, and, in pursuance thereof, delegated
to the courts of the United States, by the various acts of Congress.

It is a violation of the said constitution,

In that it is a law impairing the obligation of contracts, contrary to
the provisions of the tenth section of the first article of the said
constitution.

It is a violation of the constitution of this state,

In that it exempis the military from the constitutional subordination
of the civil power; and subjects the citizens of this and the United
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States to injury, abuse, and deprivation of civil liberty, by the said
officers and soldiers, and leaves them without redress by suits at the
common law, contrary to the sixteenth article in the bill of rights of
the said constitution.’

It is a violation of the said constitution,

In that it is an unnecessary delay, and even denial of recourse to
the laws and of justice, to the citizens of this and the United States,
contrary to the fourth article of the said bill of rights.

It is a violation of the said constitution,

In that it has a tendency to deprive the citizens of this state, and
the citizens of the United States, who come among us, of the
unalienable rights of enjoying and defending life and liberty;
acquiring, possessing, and protecting property, and pursuing
happiness and safety, contrary to the first article of the said bill of
rights--Therefore,

Resolved, That this council, as watchmen upon the walls of the
political safety and happiness of the people of the state of Vermont,
view, with deep concern, the multiplied aggressions of the military
power, both officers and soldiers, during the year past, upon the civil
rights, privileges, and property of the peaceable, unoffending, and
defenceless citizens of this state.

Resolved, That while we witness, not only the existence of the
said aggressions, but perceive that they are not only permitted, but,
through the impunity afforded to the aggressors, have even been
invited by the solemn act of the legislature of a free, sovereign, and
independent people, in the provisions of the act aforesaid;--not to
remonstrate, would be to join in overthrowing the liberties of our
country, and betraying a trust reposed in us by the constitution of
this state.

Resolved, That this c¢ouncil do earnestly recommend to the
legislature of this state, now in session, the immediate and
unqualified repeal of the said act-and the secretary of this board
forthwith transmit a copy of these resolutions to the speaker of the
house of representatives, to be laid before that honorable body for
their consideration.'

The petition of William Gibson and others, inhabitants of Ryegate,
Barnet and Topsham, who "profess the Presbyterian religion as it has
been professed in the purest times of reformation,” and who "look
upon that form of church government to secure the rights of Ged and

“Article XVI provided that, "That the people have the right to bear arms
for the defence of themselves and the State—-and as standing armies in time
of peace are dangerous to liberty, they ought not to be kept up; and that the
military should be kept under strict subordination to and governed by the civil
power." See page 140.

*Assembly Journal (1813), 41-2.
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man better than any other;"--and praying that the constitution may be
s0 amended, as that "the scriptures of the Old and New Testament
shall be declared the supreme rule in all things, and paramount to all
faws and constitutions; and that no law, contrary to, or inconsistent
with the same, shall be binding on the conscience of any Christian;”
--was received and read, and laid on the table.

The Council adjourned until 2 o'clock this afternoon.

At two o’clock P.M. the Council met according to adjournment.

On motion of Mr. MARSH, Messrs. JEWETT and HALL were
appointed a committee to examine the account of orders drawn on
the Treasurer of this State by the Auditor of Accounts for the last
seven years;--and make report to this Council.

The Council adjourned until to-morrow morning.

Friday, Oct. 22,--9 o'clock A.M.

The Council met according to adjournment.

On motion of Mr. HALL, the Council took up the proposed
amendments to the Constitution, as reported by the Committee on
that subject;--and having spent considerable time in the discussion of
the same, adjourned to 2 o'clock this afternoon.

At two o’clock P.M. the Council met pursuant to adjournment,
and having spent some time on the proposed amendments to the
constitution, adjourned until to-morrow morning.

Saturday, Oct. 23,--9 o'clock A.M.

The Council met according to adjournment, and took up the
proposed amendments to the constitution, as reported by the
Committee appointed on that subject.

The second proposition was, on motion of Mr. MARSH, referred
back to the Committee, to make a new arrangement for the election
of a Senate.

The fourth proposition as reported by the Committee, was
ordered to be stricken out.

After considerable time spent in the discussion of said report, the
Council adjourned until 2 o'clock this afternoon.

At two o’clock P.M. the Council met pursuant to adjournment.

Mr. FARRAND, form the Committee appointed by resoclution on
the 20th inst. reported the following resolutions:

in Councif of Censors, Oct. 23, 1813.

Resolved, That having examined an act of the Legislature of the
State of Vermont, passed the 6th day of Nov. 1812, entitled "An act
{o prevent intercourse with enemies of this and the United States, on
the northern frontier," this Council is of opinion, that the said act is
contrary to the various provisions in the constitutions of this and the
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United States.

It is contrary to the provisions of the constitution of the United
States, in this:--

That by the said constitution of the U. States, the power to
regulate commerce with foreign nations, and to regulate captors both
by land and water, are delegated to the congress of the United
States;--and the before mentioned act seems fo be an attempt to
wrest this power from congress, and place it in the hands of the
legisiature of this state, by regulating commerce with the province of
Canada; and by authorizing captors both by land and by water.

It is contrary to the provisions of the constitution of this state, in
this:--

By that constitution, the right to trial by jury is secured to every
citizen, in cases proper to be tried by jury:® whereas this act
deprives any person, whose property may be seized under the said
act, of the right to such trial, and even of any triai, by authorizing
any three justices in the state, one of whom to be a judge of the
county court, without regard to time or place, immediately on
receiving a libel of said property, to proceed and condemn the same,
without any notice that his property has been seized and libelled.

Although this council feel a deep concern at this departure from
the rules established by our constitution, and by the uniform practice
for a series of years, in setting and establishing the rights of
propesty: yet they feel it to be of little moment when compared with
the violations of personal liberty, which appear in various pars of this
act.

We find by the second section of the said act, that any citizen of
this or the United States, while about his lawful and necessary
business, may, on the suspicion, or pretended suspicion, of any one,
be deprived of his liberty, and held in durance until a warrant can be
obtained to take him before a magistrate; there--not to answer for
any crime committed, but to give security that he will not be guilty of
the crime, which the person apprehending him, suspected he was
about to commit.

We find by the fourth section of the act under consideration, that
every person travelling through this state, under suspicious
circumstances, is liable to have his trunk opened and searched--his
papers, of whatever kind, searched and seized, by any and every
justice of the peace, within whose jurisdiction he may happen to be;
and this without any warrant obtained therefor.

We need only refer you to the eleventh article of the bill of rights
to prove the repugnancy of this act to our sacred constitution.

This council, acting as faithful censors and guardians of the

"*Vermont Constitution (1793), Chapter |, Article X.
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liberties of the people, cannot refrain from observing, that such acts
of the legislature have a demoralizing influence on society;--tend to
let loose one class of citizens against the other-t0 produce
recriminations and revenge; and to introduce discord and confusion
in this once happy and peaceful state. Therefore,

Resolved, That the speedy and unqualified repeal of said act, be
recommended to the legislature; and that the secretary to this board
be directed to transmit a copy hereof to the speaker of the house of
assembly, to be laid before that honorable body.

The foregoing reported resolutions having been read, were
adopted.

Mr. MARSH introduced a resolution declaring an act of the
legislature, directing the deed of Job and Theoda Wood to be given
in evidence, to be unconstitutional;” which was read, and ordered to
lie on the table.

The proposed amendments to the constitution were again taken
up; and after considerable discussion thereof, were referred back to
the committee on that subject, to report specific articles.

On motion of Mr. CHIPMAN, Messrs. HALL and FARRAND were
added to the committee on the proposed amendments to the
constitution.

The Council adjourned until Monday next.

"

Monday, Oct. 25, 1813.--9 o'clock A.M.

The Council met according to adjournment, and took up the
resolutions introduced on Saturday last by Mr. MARSH; which having
been read, passed in the words following, to wit:

in Council of Censors, Oct. 25, 1813.

Resolved, That the act entitled "An act directing the deed of Job
and Theoda Wood to be given in evidence,” passed the 20th
October, 1812, is unconstitutional, and ought not to have been
passed.

The said act recites, that, "whereas Job Wood, and Theoda
Wood, wife of said Job, late of Bennington, in the county of
Bennington, did execute a deed, granting all their right and title unto
the estate, both real and personal, of Henry Walbridge, 2d. late of
said Bennington, deceased, to Stebbins Walbridge, of said
Bennington, dated the 26th day of March, 1800, which deed was,
on the 14th day of March, 1801, at said Bennington, duly
acknowledged by the said Job, as also by the said Theoda,
separately and apart from her husband, as the law requires;--that the
same was executed freely, and without any compulsion of her
husband; a certificate of which said acknowledgment was then and

"™An Act, directing the deed of Job and Theoda Wood, to be given in
evidence," Laws of 1812, Chapter 17, 20-21.
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there made upon the said deed, by Samuel Safford, then councillor
and justice of the peace, before whom the said acknowledgment was
made, the said Job Wood and Theoda Wood, his wife, personally
appeared, and as the law directs, severally acknowledged the same
to be their free act and deed, before said justice-and whereas
doubts have arisen whether the said deed could be read in evidence;
which to remove, the said act enacts--"That the said deed herein
before described be, and the same is hereby directed to be good
and valid, and that the same shall, to all intents and purposes, have
the same force and effect as if the cedificate of acknowledgment had
been made in the usual form."

The said act is unconstitutional--In that it appears in the recitative
clause of the said act, that the said deed, for want of a proper
acknowledgment endorsed thereon, and recorded at length with the
said deed, was, by the existing law of this state, absolutely void; and
that in consequence thereof remained vested in the said Theoda
Wood, and might have become, at the time of passing the said act,
vested in her heirs, or subsequent grantee.

The enacting clause of the said act therefore tends to divest one
individual of a private right and title, and to invest the same in
another individual, by a sovereign act of the legislature:--whereas the
constitution does not confer an the legislature any power to decide
on rights of individuals; and every attempt thus to decide on, and
destroy the rights of individuals, by the legislature, is an assumption
of power not warranted by the constitution.--Therefore,

Resofved, That this Council do recommend to the legislature now
in session, to repeal the said act; and that the secretary of this board
be directed to transmit, forthwith, a copy of these resolutions to the
speaker of the house of representatives, for the consideration of that
honorable body.

The Council adjourned to 2 o'clock this afternoon.

At two o’clock P.M. the Council met agreeably to adjournment,
-—and after having had under consideration the proposed
amendments to the constitution, with a view of instructing the
committee on that subject; adjourned until to-morrow morning.

Tuesday, Oct. 26.--9 o'clock AM.
The Council met according to adjournment,--and to give time to
the several committees, adjourned until 2 o'clock this afternoon.

At two o’clock P.M. the Council met according to adjournment.

The Committee on the proposed amendments to the constitution,
made a detailed report of aricles to be added to the constitution--
which was read and accepted: and the same having been discussed,
and several amendments made thereto, the Council adjourned uiitil
to-morrow morning.
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Wednesday, Oct. 27--9 o'clock AM.

The Council met according to adjournment.

The Council took up the articles reported by the Committee on
the proposed amendments to the constitution; and having gone
through the same by paragraphs, and several amendments having
been made thereto, was adopted as follows; and ordered to be
engrossed, to be signed by the members, and proposed to the
pecple as amendments to the constitution.

1st. There shall, hereafter, in lieu of the present Executive
Council, be a Senate; which, with the House of Representatives,
shall be a co-ordinate branch of the Legislature of the State of
Vermont.

2d. The Representatives shall be elected, as is provided by the
present Constitution. The Senate and House of Representatives
shall constitute the General Assembly of the State of Vermont.

3d. The Senate shall be composed of twenty-four Senators, to
be elected by the Freemen of each County respectively; the votes to
be given for the whole number to be elected for such County, in the
same manner as is provided in the election of Councillors; each
County to be entitled to one, and the remainder to be apportioned to
the several Counties, accerding to their population, agreeable to the
last Census of the United States, regard always being had, in the
apportionment, to the Counties having the greatest fraction. The
several Counties shall, until after the next Census of the United
States, be entitled to elect their Senators, in the following proportion,
to wit:  Bennington County two--Windham County three--Rutland
County three—-Windsor County four--Addison County two--Orange
County itwo-Chittenden County one--Caledonia County one--Franklin
County two--Orleans County one--Essex County one--Grand-Isle
County one--and Jefferson County one. And the persons having the
greatest number of legal votes, shall be declared duly elected. The
Legislature shall make a new apportionment of the Senators to the
several Counties, after the taking of each Census of the United
States; always regarding the above provisions in this Aricle.

4th. For the first election of Senators, after the adoption of this
amendment, the Freemen of the several towns in each county, shall
give their votes for the number of Senators apportioned to such
county, at the same time; and under the same regulations, as is
provided for the election of Councillors. And the Constable, or
presiding officer, shall, in like manner, sort and count the said votes,
and make two lists of the name of each person, with the number of
votes given for each, annexed to his name; a record of which shall
be made in the town clerk’s office; and shall seal up such lists
separately, and write on each the name of the town, and these
words, "Votes for Senators;" one of which lists shall, by the presiding
officer, be delivered to the representative for said town, to be
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transmitted to the President of the Senate; the other hist, the said
presiding officer shall deliver to the Clerk of the County Court for
said County, within ten days; whose duty it shall be to sort and count
said votes, and make a record of the same; a copy of which he shall
transmit to the Senate; and shall also, on or before the first day of
October then next, transmit to the person or persons having the
greatest number of votes for Senator or Senators, a certificate of his
or their election.

5th. The members of the Senate shall be elected for three
years; and immediately after the first election, shall be divided by lot
into three classes; the seats of the first class to be vacated at the
end of the first year, and the seats of the second class at the end of
the second year; and so on continually, to the end, that one third of
the Senate may be elected annually.

6th. At the first session of the Legislature after organization of
the Senate, provision shall be made, by law, directing the mode of
giving in, sorting, counting, certifying, and returning, the votes for
Senators; and for filling all vacancies, by ordering a new election in
the County, or Counties, where such vacancy may happen, in the
Senate, by resignation, or otherwise.

7th. The Senate shall have the like powers to decide on the
elections and qualifications, and to expel any of its members, and to
make its own rules, and appoint its own officers, as is provided in
the case of the House of Representatives. A major part of the
Senators shall constitute a quorum. The Lieutenant Governor shall
be President of the Senate, except when he shall exercise the office
of Governor; in which case, and when the office shall be vacant, and
in the absence of the Lieutenant Governor, the Senate shall appoint
one of its own members, President pro tempore. The Lieutenant
Governor, when presiding in the Senate, shall have a casting, but no
other vote.

8th. The Senate shall have the sole power to try all impeach-
ments. When sitting for that purpose, they shall be on oath or
affirmation. No person shall be convicted, without the concurrence of
two thirds of the members present. Judgment in cases of impeach-
ment, shall not extend further than to removal from office, and
disqualification to hold and enjoy any office of honor, trust or profit,
under this State. But the party convicted shall nevertheless, be liable
and subject to indictment, trial, judgment, and punishment, according
to law.

oth. The Governor and Lieutenant Governor shall be elected in
the manner prescribed by the Constitution and laws of this State;
and shall hold their respective offices from the day of declaring their
election, until the first day, inclusive, of the next annual session of
the Legislature. The votes for Governor, Lieutenant Governor and
Treasurer, shall be sorted and counted, and their elections declared,
by a committeee appointed by the Senate and House of
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Representatives. If there shall, at any time, be no due election by
the Freemen, of Governor or Lieutenant Governor, the Senate, with
the House of Representatives, shall, by joint ballot, elect to the office
of Governor or Lieutenant Governor, as the case may be, one of the
two candidates for those offices, respectively, for whom the greatest
number of votes shall have been returned.

10th. No person shall be eligible to the office of Governor,
Lieutenant Governor, Senator or Representative, unless he be a
Freeman of this State, and have been five years a citizen of the
United States; and have resided in this State three years next before
his election; the last year of which, in case of a Senator, shall have
been in the County, and in case of a Representative, in the town for
which he shall be elected.

11th. No persen shall be allowed to vote in any of the elections
aforesaid, unless he be a citizen of this and the United States.

12th. The Governor shall be Captain General and Commander in
Chief of the Militia of this State; he shali commission all officers, and
fill all vacancies in office, occasioned by death or otherwise, by
commissioning some fit person or persons, as the case may require,
to exercise the powers and perform the duties of such office, until
the same can be filled in the manner directed by law or this
Constitution; he may require the opinion in writing of the Justices of
the Supreme Court, on any legal or constitutional question, relating to
the powers and duties of his office; and may also demand of any
officers, in the executive department, information, or their opinion, on
any subject relating to the duties of their respective offices.

13th. The Governor shall have power, after convictions, to grant
pardons, for offences against this State, except in cases of
impeachment and capital offences; but he shall, in capital offences,
have power, by granting reprieves, to suspend execution until after
the next session of the Legislature; in which cases the Legislature,
only, shall have power to pardon.

14th. In addition to the powers herein before mentioned, and the
ordinary powers and duties of the executive, prescribed by the
Constitution and laws of this State, the Governor shall nominate, and
by and with the advice and consent of the Senate, appoint all
Judges of the Courts of Law and Chancery, Judges of Probate,
Sheriffs, High Bailiffs, Justices of the Peace, and Major and Brigadier
Generals. And also in like manner, to nominate and appoint all other
officers for whose appointments provision shall not be otherwise
made by law or this Constitution.

15th. The Representatives of the several Counties, shall, at
every session of the Legislature, from time to time, in County
Convention, recommend to the Governor suitable persons to be
appointed Justices of the Peace, in the several towns in their
respective Counties, when such appointments shall be necessary:
And shall, in like manner, when the appointment of a Sheriff or High
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Bailiff, shall be necessary in any County, recommend two suitable
persons, for each or either of said officers, as the case may be; and
the Governor shall nominate to each office, respectively, one of the
two persons recommended.

16th. The Governor shall have power, in case he deem it
expedient, to call a special meeting of the Legistature.

17th. To the end that Laws, before they are enacted, may be
more maturely considered, and the inconvenience of hasty
determinations as much as possible prevented, every bill which shall
have passed the House of Representatives and Senate, shall, before
it becomes a law, be presented to the Governor; if he approves, he
shall sign it; if not he shall return it, with his objections, in writing, to
the House in which it originated; who shall enter the objections at
large on their Journal, and proceed to reconsider it. If after such
reconsideration, three fifths of that House shall agree to pass the bill,
it shall be sent, together with the objections, to the other House, by
which it shall lkewise be reconsidered; and if approved by three
fifths of that House, it shall become a law. But in all such cases,
the votes of both Houses shall be determined by yeas and nays; and
the names of the persons voting for or against the bill, shall be
entered on the Journal, of each House respectively. If any bill shall
not be returned by the Governor within five days, (Sundays
excepted) after it shall have been presented to him, the same shall
become a law in like manner, as if he had signed it, unless the
Legisiature, by their adjournment, within three days after the
presentment of such bill shall prevent its return; in which case it shall
not become a law.

18th. There shall be established in this State, a Court of
Chancery, distinct from the Courts of law, with general jurisdiction in
causes properly determinable in equity.

19th. The Chancellor shall hold his office on the same tenure,
and be removeable in the same manner, as is provided in the case
of Judges of the Supreme Court; and shall in like manner, be
secured in his compensation.

20th. The Judges of the Supreme Court, shall hold their offices,
respectively, during good behavior, they shall, nevertheless, be
removed from their respective offices, by a resolution of the Senate
and the House of Representatives, assigning reasons for such
removal; and concurred by a majority of two thirds of each house.

21st.  The Legislature shall, whenever it shall be deemed
expedient, establish Circuit Courts of Common Pleas, in licu of the
County Courts, with a Chief Judge for each circuit.

22d. The Chief Judges of the Circuit Courts shall hold their
respective offices on the same tenure, and be removeable in the
same manner, as is provided in case of the Judges of the Supreme
Court.

23d. All other Judges of the County or Circuit Courts, and the
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Judges of Probate, shall hold their offices for five years; and all
Sheriffs, High Bailiffs, and Justices of the Peace, for three years,
from the time of their appointment, respectively; removeable
nevertheless, as in the case of the Judges of the Supreme Court.
Sheriffs shall be incapable of being reappointed to the same office,
for three years next succeeding the expiration of the time for which
they were respectively appointed.

24th.  All elections and appointments to the legislature, and to
offices under the Constitution, shall be annual, in all cases where
provision is not otherwise made.

25th. No person shall be capable of holding, in this State, more
than one of the following offices or places, at the same time, to witi—-
Governor, Lieut. Governor, Chancellor, Judge of the Supreme Court,
Chief Judge of any Circuit Court, Representative or Senator in the
Congress of the United States, Treasurer of the State,
Representative or Senator in the legislature of this State, Surveyor
General, or Sheriff; nor shall any person holding any office of profit
or trust under the authority of Congress, be capable of being elected
a Senator or Representative in the State Legislature, or of holding
any executive, judiciary, or military office, under this State.

26th. Neither House shall, without the consent of the other,
adjourn for more than two days, nor to any other place than that in
which the two Houses shall be sitting.

27th. The writ of Habeas Corpus shall in no case be suspended.
It shall be considered a writ issuable of right; and the Legislature
shall make provision to render it a speedy and effectual remedy, in
all cases proper therefor.

28th. BE IT ORDAINED, That such parts and provisions only, of
the Constitution of this State, established by convention, on the ninth
day of July, one thousand seven hundred and ninety three, as are
altered or superceded by any of the foregoing amendments, or are
repugnant thereto, shall hereafter cease to have effect.

The foregoing proposed amendments having been adopted, the
following resolution was introduced by Mr. MARSH, and passed.

in Council of Censors, Oct. 27, 1813.

Resolved, two thirds of this Council concurring herein, that it is
expedient to call a convention to meet at the State house in
Montpelier, on the __ day of for the purpose of taking into
consideration the proposed amendments to the Constitution, as
agreed on by this Council.

Those who voted for said resolution are Messrs. TICHENOR,
BAYLEY, BAYLIES, CHIPMAN, CLARK, FARRAND, HALL, JEWETT,
MARSH, STRONG and TEMPLE--no one voting in the negative,

On motion, Messrs. CHIPMAN and TEMPLE were appointed a
committee to draft and report an ordinance, directing the mode of
electing members of said convention.

The Council adjourned until to-morrow morning.
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Thursday, Oct. 28--8 o'clock A.M.

The Council met pursuant to adjournment.

On motion of Mr. TICHENOR,

Resolved, That a committee of two be appointed to report the
articles in the constitution, that are in any manner altered or
abolished, by the proposed amendments thereto.

Members chosen, Messrs. CHIPMAN and BAYLEY.

Mr. HALL asked, and obtained leave of absence, from this day at
noon, until the end of the session.

The petition of Joseph H. Ellis, complaining of the Judges of the
Supreme Court, &c. was called up, and after a short discussion, the
petitioner had leave to withdraw his petition.

The Council adjourned until 2 o'clock P.M.

At two o’clock the Council met agreeably to adjournment; and to
give time to committees, adjourned unti! to-morrow morning.

Friday, Oct. 29 -- 9 o'clock AM.

The Council met according to adjournment.

Mr. CHIPMAN from the committee appointed to report the articles
in the constitution, that are are in any manner altered or abolished,
by the proposed amendments thereto;--made report;--

That in the first chapter of said constitution, entitled, "A
Declaration of the Rights of the State of Vermont'--no article is
altered, abolished or superseded, by any of the amendments
proposed by this Council.

That in the second chapter of said constitution entitled, "A plan or
frame of government'--the following articles or sections, are altered,
abolished or superseded, either in whole or part, to wit; the first,
second, third, fifth, ninth, tenth, eleventh, sixteenth, eighteenth,
twenty-first, twenty-fourth, twenty-ninth, thirtieth, and thirty-ninth. Al
which is submitted, &c.

(signed) N. CHIPMAN,
|. BAYLEY.

The president of this Council laid before the board "A statement
of balances due the Treasury for taxes," as prepared by the
Treasurer of the State, in the words and figures following, to wit:"®

Mr. STRONG introduced the following resolution, which was read
and passed, to wit:

In Council of Censors, Oct. 29, 1813.

Resolved, that a commitlee of two be appointed to report a

suitable address to accompany the proposed amendments to the

*The statement of balances appears in the Journal, but is not reprinted
here. For a copy, please contact the State Archives.
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constitution.
Members chosen, Messrs. MARSH & FARRAND.
The Council adjourned until to-morrow morning.

Saturday, Oct. 30--9 o'clock A.M.

The Council met according to adjournment.

Mr. MARSH reported an address to accompany the proposed
amendments to the Constitution--which was read and re-committed to
the same committee for the purpose of making some additions and
amendments thereto.

The Council adjourned until Monday morning next.

Monday, Nov. 1---9 o'clock A.M.

Mr. CHIPMAN, from the Committee appecinted to draft an
ordinance, directing the mode of election of the members of the
Convention, reported an ordinance for that purpose; which having
been read and considered, and amended, passed in the following
words, to wit:

STATE OF VERMONT.
In Council of Censors, November 1, 1813.

This Council having agreed to propose certain amendments to
the Constitution of this State, and having determined to call a
Convention, to consider of such amendments: Therefore,

IT IS CRDERED BY SAID COUNCIL,

THAT a Convention of the People of the State of Vermont, shall
meet at the STATE HOQUSE, in Montpelier, on the first Thursday of
July next, to consider of the amendments to the Constitution,
proposed by this Council; and to adopt the same, or such part of
them, as the said Convention shall judge will be most conducive to
the good government, peace and happiness of the good Pecple of
the State. And for the purpose of electing Members, to attend said
Convention, the first Constable, or in his absence, the Town Clerk, or
in his absence, the Selectmen of each Town in this State, entitled to
send a Representative to the General Assembly, of this state without
further order, shall set up a notification, at such place or places, as
shall have been appointed by the Inhabitants of their several towns,
for notifying town meetings, at least twelve days before the last
Tuesday of May next, warning the Freemen of their respective towns,
to meet on the said last Tuesday of May next, at one o'clock
afternoon, at the usual place of holding Freemen's Meeting in such
town, for the purpose of electing a Delegate or Representative, to
represent said town in said convention; at the opening of which
meeting, this Order shall be publicly read.

And the first Constable, or in his absence, the Town Clerk, or in
their absence, one of the Selectmen, or a Justice of the Peace of
the same town, shall be the presiding officer of such meeting; whose
duty it shall be, to call on the Freemen of such town, from time to
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time, for the space of three hours, to give in their votes for a
Delegate to represent such town in said Convention; which votes
shall be given and received in the same manner, and under the
same regulations, as is by law provided in the case of the election of
a Representative to the General Assembly; at the expiration of which
time, the votes for such Delegate or Representative, shall be by the
said presiding officer, with the assistance of the Town Clerk, sorted
and counted; and if no person shall have a majority of all the votes,
the said presiding officer shall notify the same; and call on the
freemen as aforesaid, giving a reasonable time only for receiving
such votes, until an election shall be made. And after an election
shall be made as aforesaid, the presiding officer of such meeting
shall give to the person elected, a certificate of the following tenor, to
wit;--

At a Freemen’s Meeting, legally wamed and holden at
on the last Tuesday of May, 1814, A.D. was elected a Delegats, by
a majority of the Freemen present, o represent the town of

in Convention, to be holden at Monipelier, on the first
Thursday of July next, for the purpose of taking into considgration
certain amendments to the Constilution of this State, proposed by the
Council of Censors in November, 1813.

Given under my hand at this ___ day of

A.D. 1814.
{ First Constable,
C.D. ( or presiding officer,
( as the case may be.
Which certificate shall be a sufficient Credential of such person’s
election.

Passed in Council of Censors, Nov. 1, 1813,

ISAAC TICHENOR, President.
Attest, ROBERT TEMPLE, Secretary.

The Council took up the resolution for calling a Convention,
passed the 27th Oct. 1813, for the purpose of filling the blanks
appointing the time for said Convention to meet:--when it was voted
that said blank be filled so that said Convention shall be directed to
assemble on the first Thursday of July 1814.

Mr. MARSH, from the Committee appointed for that purpose,
reported the address to the people, to accompany the proposed
amendments to the Constitution, with additions;--which having been
read and amended, passed in the words following to wit:

TO THE PEOPLE OF THE
STATE OF VERMONT.

The Council of Censors, chosen by the Freemen on the last
Wednesday of March, in the year of our Lord one thousand eight
hundred and thirteen, regard the power of proposing alterations and
amendments to the Constitution, and calling a Convention to consider
the expediency of their adoption, as the most important trust confined
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to them by the people.

The Council has taken this subject info serious consideration;
attending both to the defects in the Constitution, and the remedies
which would be most lkely o secure the rights, and promote the
happiness and prosperity of the people.

We have not been insensible of the difficulties attending
innovations upon political systems, in times like the present, when
the whole civilized world is in a state of convulsion; and when our
own country and State are distracted by great political divisions--yet,
considering that we were not appointed to act for any party or
faction, but for the good of the whole community; and though we are
not wholly of the same opinion or party in politics, we unanimously
agree in recommending the following amendments, as being
caleulated to secure, more effectually, the inestimable rights of civil
liberty to individuals, and, at the same time, by defining, more
distinctly, the powers of the several branches of the Government, to
render it more permanent, as well as more energetic in its
operations.

The experience of every age has taught mankind the necessity of
vesting portions of the supreme legiskalive power of the State in the
hands of several bodies of men, in order to form proper checks upon
the hasty and undue exercise of its authority. We have thought the
want of this a great defect in our Constitution; and have therefore
proposed the introduction of a Senate, as a coordinate branch of the
Legislature.

The people are, by the provisions of the presemt Constitution,
represented in the most numerous branch of the Legislature, by
persons annually chosen by the Freemen of each town, without
regard to the number of ifs inhabitants; by means of which, there is
great want of equality in the representation of the people, in that
branch of the Legislature. On this account the Council thought that
the representation in the Senate should be apportioned among the
several Counties, as near as might be, according to the number of
inhabitants; and, at the same time, securing to each County, its
separate right of representation in that body. The representation
from the northern counties, in the House of Representatives, is at
present more numerous, in proportion to their inhabitants, than from
the other parts of the State. By the appointment of the Senators,
among the several Counties, now proposed, it is believed a nearer
approach is made to equality.

It has been thought expedient that the Senators should be
elected for three years, and yet be so classed, as that one third of
the whole number should be chosen annually; to the end that there
might be always a quorum of old members, well acquainted with the
affairs of state, and the various persons holding offices in the
different parts thereof, and be thereby better qualified to judge of
nominations made to them for appointments; to add weight and
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stability to their proceedings; and, in general, to enable them more
understandingly to discharge the duties of their station, to the
satisfaction, and for the benefit of the community.

It is too obvious to need proof, that bodies of men are unstable
in proportion as they are numerous; and conduct without due
consideration, and regard to the public interest, in proportion as their
responsibility is shared by numbers. We have, therefore, thought it
advisable, to confer the power of nomination to office, on the
Governor; who, by his annual election, is immediately responsible to
the people; and the power of controuling appointments to office, in
pursuance of his nomination, on the Senate, the less numerous
branch of the Legislature. The Council hopes, by these means, to
leave the choice of the members of the Legislature more free from
~ the influence of designing men; who may often promote the election

of individuals, in order that themselves, in their turn, may be
promoied; And also to relieve the Llegislature itself from the
corrupting influence of a too frequent exercise of the power of
appointment; as well as to save much time of the Legislature, and
expense to the State, now wasted in the present mode of electing
officers. -

The frequent election of the Judges of the Courts of Law and
Chancery, it is believed, must unavoidably have a tendency to make
them feel dependent on their electors, and other influential members
of society; and to prevent the unbiased exercise of their opinions, in
the decision of causes between men high in office or influence, and
the members of the lower and more ordinary classes of society; and
thereby corrupt the fountain, as well as the streams of justice. The
members of the Council, therefore, thought it their duty to devise,
and recommend, an amendment of the Constitution, rendering the
Judiciary so far independent, as to place them above the influence of
popular party, or personal motives; and yet liable to removal for
reasonable objections, which do not amount to cause of impeach-
ment. . They have therefore proposed so to amend the Constitution,
as to have them appointed during good behavior; yet removable by
the resolution of both houses of the Legislature, passed by two thirds
of the members of each; as being the best medium between
absolute independence, and an entire dependence on the
representatives of the people. The ordinary Judges of the Courts of
common jurisdiction, it has been thought expedient, should hold their
offices for the term of five years, removeable in the same manner.

Chancery powers cannot, from their nature, be accurately defined
or limited; and are therefore, in some measure, dangerous; yet, when
reduced to system, by practice and precedent, highly, useful,

~important and necessary. The inconvenience of the exercise of
those powers, by the Judges of a count of common law jurisdiction,
has been unhappily experienced by the suitors in our Courts. Great
delay in causes in Chancery has been occasioned by want of time,
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and hurry of business, on the law side of the Court. Necessary rules
and orders for bringing causes to a hearing and decision, cannot be
adopted and maintained in our present system: And the unavoidable
precipitancy, in the proceedings, forbids the expectation of the
attainment of correct decisions, by the proper discussion of the
parties, and due deliberation of the Court. The Council has,
therefore, recommended the establishment of a Court, with Chancery
powers, distinct from the Courts of law.

We have taken care not to have a magistracy odicus to the
people, by requiring their immediate representatives, in county
convention, from time to time, to recommend to the Governor, for his
nomination to the Senate, suitable persons for Justices of the Peace,
Sheriffs and High Bailiffs, in their respective Counties.

The Council has made the several proposed amendments distinct
from each cther, to the end, that any one, or more of them, might be
either adopted, or rejected, without adopting or rejecting the whole;
as might, in their opinion, be most conducive to the welfare of the
people.

Sincerely believing that the amendments proposed will, if
adopted, contribute to the security of the rights and happiness of the
people, the permanency of the government, and the facility of the
exercise of its various functions, we cordially and earnestly
recommend them to your dispassionate consideration.

The foregoing address having been adopted, was signed by the
following members, to wit:

ISAAC TICHENOR,
NATHANIEL CHIPMAN,
DANIEL FARRAND,
EBENEZER CLARK,
ELIJAH STRONG,
CHARLES MARSH,
WILLIAM HALL, jun.
LUTHER JEWETT,
ISAAC BAYLEY,
NICHOLAS BAYLIES, &
ROBERT TEMPLE.

The Council adjourned untit two o'clock, P.M.

At two o’clock P.M. the Council met pursuant to adjournment.

On motion of Mr. MARSH, it is ordered, that the following caption
be prefixed to the articles proposed to be added to the Constitution,
to wit:

"Articles of amendment, alteration and addition to the Constitution
of the State of Vermont, proposed by the Council of Censors, on the
first day of November, 1813."

And,

On motion of Mr. MARSH, the following resolution was adopted,
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and ordered to be signed by the President and Secretary, and to be
annexed and immediately follow the articles proposed to be added to
the Constitution:

in Council of Censors, Nov. 1, 1813.

Resolved, That the foregoing amendments, alterations, and
additions to the Constitution, consisting of twenty-eight articles, be
proposed to the people for their consideration and adoption.

On motion of Mr. MARSH,

Resolved, That those articles in the Constitution which are
proposed to be annulled, altered or abelished, as reported by the
committee, be published with the following caption prefixed thereto,
as follows:

Articles of the Constitution of the State of Vermont, proposed fo
be amended, altered or abolished, by the Council of Censors.

ART. 1. The Commonwealth or State of Vermont shall be
governed hereafter by a Governor, {or Lieutenant Governor,) Council,
and an Assembly of the Representatives of the Freemen of the
same, in manner and form following:

ART. 2. The Supreme Legislative power shall be vested in a
House of Representatives of the Freeman of the Commonwealth or
State of Vermont.

ART. 3. The Supreme Executive power shall be vested in a
Governor, or, in his absence, a Lieutenant Governor and Coungil.

ART. 5. A future Legislature may, when they shall conceive the
same to be expedient and necessary, erect a court of chancery, with
such powers as are usually exercised by that court, or as shall
appear for the interest of the Commonwealth; Provided, they do not
constitute themselves the judges of said courts.

ART. 9. The representatives so chosen (& majority of whom
shall constitute a quorum for transacting any other business than
raising a State tax, for which two thirds of the members elected shall
be present,) shall meet on the second Thursday of the succeeding
October, and shall be styled The General Assembly of the State of
Vermont. They shall have power to choose their Speaker, Secretary
of the State, their Clerk, and other necessary officers of the House;--
sit on their own adjournments; prepare bills, and enact them into
laws; judge of the elections and qualifications of their own members:
They may expel members, but not for causes known to their
constituents antecedent to their election: they may administer oaths
or affirnations in matters depending before them; redress grievances;
impeach State criminals; grant charters of incorporation; constitute
towns, boroughs, cities, and counties: They may annually, on the first
session after their election, in connection with the Council (or oftener
if need be) elect Judges of the Supreme and several County and
Probate Courts, Sheriffs, and Justices of the Peace; and also, with
the Council, may elect Major-Generals and Brigadier Generals, from
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time to time, as often as there shall be occasion; and they shall have
all other powers necessary for the Legislature of a free and
sovereign State. But they shall have no power to add to, alter,
abaolish, or infringe any part of this constitution.

ART. 10. The Supreme Executive Council of this State shall
consist of a Governor, Lieutenant Governor, and twelve persons,
chosen in the following manner, to wit--The Freemen of each town
shall, on the day of the election for choosing Representatives to
attend the General Assembly, bring in their votes for Governor, with
his name fairly written, to the Constable, who shall seal them up and
write on them "Votes for Governor,” and deliver them to the
Representative chosen to attend the General Assembly. And at the
opening of the General Assembly there shall be a committee
appointed, out of the Council and Assembly, who, after being duly
sworn to the faithful discharge of their trust, shall proceed to receive,
sort, and count the votes for the Governor, and declare the person
who has the major part of the votes, to be Governor for the year
ensuing. And if there be no choice made, then the Council and
General Assembly, by their joint ballot, shall make choice of a
Governor. The Lieutenant Governor and Treasurer shall also be
chosen in the manner above directed. And each Freemen shall give
in twelve votes for twelve Councillors, in the same manner, and the
twelve highest in nomination shall serve, for the ensuing vear, as
Councillors.

ART. 11. The Governor, and in his absence the Lieutenant
Governor, with the Council, (a major part of whom, including the
Governor or Lieutenant Governor, shall be a quorum to transact
business;) shall have power to commission all officers, & also to
appeint officers, except where provisions is or shall be otherwise
made by law, or this frame of government; and shall supply every
vacancy in any office, occasioned by death or otherwise, until the
office can be filled in the manner directed by law, or this Constitu-
tion:--

They are to correspond with other States; transact business with
officers of Government, civil and military, and to prepare such
business as may appear to them necessary to lay before the General
Assembly: They shall sit as Judges to hear and determine of
Impeachments, taking to their assistance, for advice only, the Judges
of the Supreme Court; and shall have power to grant pardons, and
remit fines, in all cases whatsoever, except in treason and murder, in
which they shall have power to grant reprieves, but not to pardon
until after the end of the next session of Assembly; and except in
cases of impeachment, in which there shall be no remission or
mitigation of punishment, but by act of legislation: They are also to
take care that the laws be faithfully executed: They are to expedite
the execution of such measures as may be resolved upon by the
General Assembly; and they may draw upon the Treasury for such
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sums as may be appropriated by the House of Representatives:
They may also lay embargoes, or prohibit the exportation of any
commodity for any time, not exceeding thirty days, in the recess of
the House only. They may grant such licenses as shall be directed
by law, and shall have power to call together the General Assembly,
when necessary, before the day to which they shall stand adjourned.
The Governor shall be Captain General and Commander in Chief of
the forces of the State, but shall not command in person, except
advised thereto by the Council, and then only as long as they shall
approve thereof. And the Lieutenant Governor shall, by virtue of his
office, be Lieutenant General of all the forces of the State. The
Governor, or Lieutenant Governor, and the Council, shall meet at the
time and place with the General Assembly: The Lieutenant Governor
shall, during the presence of the Commander in Chief, vote and act
as one of the Council; and the Governor, and in his absence the
Lieutenant Governor, shall, by virtue of their offices, preside in
Council, and have a casting, but no other vote. Every member of
the Council shall be a Justice of the Peace for the whole State, by
vitue of his office. The Governor and Council shall have a
secretary, and keep fair books of their proceedings, wherein any
Councillor may enter his dissent, with his reasons to support it. And
the Governor may appoint a Secretary for himself and his Council.

ART. 16. To the end that laws, before they are enacted may be
more maturely considered, and the inconvenience of hasty
determinations as much as possible prevented, all bills which
originate in the Assembly shall be laid before the Governor and
Council, for their revision and concurrence or proposals of
amendment, who shall return the same to the Assembly, with their
proposals of amendment, (if any} in writing; and if the same are not
agreed to by the Assembly, it shall be in the power of the Governor
and Council to suspend the passing of such bills untii the next
session of the Legislature. Provided, that if the Governor and
Council shall neglect or refuse to return any such bill to the
Assembly, with written proposals of amendment, within five days, or
before the rising of the Legislature, the same shall become a law.

ART. 18. No person shall be elected a Representative until he
has resided two years in this State, the last of which shall be in the
town for which he is elected.

ART. 21. Every man of the full age of twenty-one years, having
resided in this State for the space of one whole year next before the
election of Representatives, and is of a quiet and peaceable
behaviour, and will take the following oath or affirmation, shall be
entitled to all the privileges of a Freeman of this State:--

"You solemnly swear (or affirm) that whenever you give your vote
or suffrage touching any matter that concerns the State of Vermont,
you will do it so as in your conscience you shall judge will must
conduce to the best good of the same, as established by the
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Constitution, without fear or favor of any man.”

ART. 24. Every officer of State, whether judicial or executive,
shall be liable to be impeached by the General Assembly, either
when in office, or after his resignation; or removal for
mal-administration. All impeachments shall be before the Governor,
and Council, who shall hear and determine the same, and may
award costs; and no trial or impeachment shall be a bar to a
prosecution at law.

ART. 26. No person in this State shall be capable of holding or
exercising more than one of the following offices at the same time,
viz. Governor, Lieutenant Govemor, Judge of the Supreme Court,
Treasurer of the State, Member of the Counci, Member of the
General Assembly, Surveyor-General, or Sheriff.  Nor shall any
person, holding any office of profit or trust, under the authority of
Congress, be eligible to any appointment in the Legislature, or of
holding any executive or judiciary office under this State.

ART. 30. No person shall be eligible to the office of Governor or
Lieutenant Governor, until he shall have resided in this State four
years next preceding the day of his election.

ART. 39. Every person, of good character, who comes to settle
in this State, having first taken an oath or affirmation of allegiance to
the same, may purchase, or by other just means acquire, hold and
transfer land, or other real estate; and after one year's residence,
shall be deemed a free denizen thereof, and entitled to all the rights
of a natural born subject of this State, except that he shall not be
capable of being elected Governor, Lieutenant Governor, Treasurer,
Councillor, or Representative in Assembly, until after two years
residence.

And,

On motion of Mr. MARSH, the following resolution was adopted,
and ordered to be annexed and immediately follow the said articles,
and to be signed by the President and Secretary:

In Council of Censors, Nov. 1, 1813.

Resolved, that the first, second, third, fifth, ninth, tenth, eleventh,
sixteeth, eighteenth, twenty-first, twenty-fourth, twenty-sixth, thirtieth,
and thirty-ninth articles, in the second chapter of the Constitution of
the State of Vermont, intitled, “A plan or frame of Government'--be
published with the amendments proposed by the Council, as being
either altered, amended or abolished, either in whole or in part, by
the said proposed amendments.

Mr. BAYLIES introduced the following resolution, which was read
and adopted.

In Council of Censors, Nov. 1, 1813.

Resolved, that twelve hundred copies of the proposed
amendments and alterations of the Constitution, and articles therein
to be amended, altered or abolished, together with the address of
the Council, and their resolutions concerning the same, be forthwith
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printed; and be distributed among the people, as the house of
Representatives may direct.

And also, Resolved, that copies of the doings of the Council of
Censors, in relation to the alterations and amendments of the
Constitution, be transmitted by the Secretary as soon as may be, to
his Excellency the Governor, to be laid before the General Assembly.

Mr. BAYLEY was appointed to make up the debenture of the
Council of Censors.

The Council adjourned until to-morrow morning.

Tuesday, Nov. 2, 9 o'clock A.M.

The Council met according to adjournment.

On motion, Mr. MARSH was appointed to prepare a final address
to the people, and to report the same at the next session of this
Council.

On motion of Mr. MARSH, Mr. HALL was added to the committee
to enquire into the expenditure of public money—said committee to
report at the next session.

On motion,

Resolved, that when the Council adjourn, they will adjourn to
meet at the Court-House in Middlebury, on the third Tuesday of
January next.

Voted, that the President of this Council be requested to remain
in this town, until the proposed amendments to the Constitution, with
the address to the people, &c. shall have been printed, for the
purpose of inspecting the proof-sheet.

The Council then adjourned to meet at Middlebury on the third
Tuesday of January next.

Third Session

Agreeably to the adjournment of the Council of Censors, several
of the members assembled at Middlebury on the third Tuesday of
January, A.D. 1814--but a quorum not appearing, adjourned until
to-morrow, at 10 o'clock AM.

Wednesday, January 19, 1814--10 o’clock A.M.
Several members of the Council met according to adjournment;--
but a quorum not yet having appeared, adjourned untif to-morrow, at
10 o'clock AM.

Thursday, January 20, 10 o’clock AM.
The Council met according to adjournment--and a quorum of the
members appeared.
The President of the Council being absent, Mr. MARSH was
appointed President pro tempore.
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The following resolution was introduced by Mr. BAYLIES, read

and adopted:
in Council of Censors, Jan. 20, 1814,

Resolved, that the Secretary of this board procure 750 copies of
the Joumnal of this Council to be printed: and that the same be
distributed by the several sheriffs, as follows, to wit: two to the
Governor, five to the Secretary of State, two to each town-clerk for
the use of the town, and two hundred and twenty to be by the
Sheriff of Jefferson County distributed among the members of the
Convention, when assembled in Montpelier--and two to each member
of this Council.

The Council, after having had under consideration the subject of
the expenditure of public money, adjourned until to-morrow, at 10
o'clock, A.M.

Friday, January 21, 1814, 10 o'clock A.M.

The Council met pursuant to adjournment.

The following resolution was introduced and passed:

In Council of Censors, Jan. 21, 1814.

Resolved, that the Secretary of this Council be directed to
transmit to his Excellency the Governor of this State, a certified copy
of the articles proposed to be added to the Constitution, with a
request that he will be pleased to lay the same before the
Convention, to be holden at Montpelier on the first Thursday of July
next.

The Council, after having had under consideration the subject of
the expenditure of public money, adjourned until ten o'clock
to-morrow morning.

Saturday, Jan. 22, 1814, 10 o'clock AM.
The Council met according to adjournment.
The Hon. ISAAC TICHENOR, President of the Council, appeared
and took the chair.
Having had under consideration the subject of the expenditure of
public money, and the several duties assigned them by the
Constitution--adjourned until Monday morning next, at 8 o'clock.

Monday, Jan. 24, 1814, 8 o'clock AM.

The Council met according to adjournment.

Mr. MARSH, from the committee appointed for that purpose,
reported the following address to the people:--which having been
read, was adopted, and ordered to be signed by the President and
Secretary, and published.

To the People of the State of Vermont.
The council of censors deem it their duty to lay before you a
concise view of their proceedings on the various subjects which have
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occupied their attention during the year past.

It will be recollected that the constitutional duties and powers of
the councit of censors is comprised summarily in the following words
found in the 43d Sec. of the constitution, "whose duty it shall be to
enquire whether the constitution has been preserved inviclate in
every part during the last septenary—-whether the legislative and
executive branches of government have performed their duty as
guardians of the people, or assumed to themselves or exercised
other or greater powers than they are entitled to by the constitution.

"They are also to enquire whether the public taxes have been
justly laid and collected in all parts of this commonwealth. In what
manner the public monies have been disposed of, and whether the
laws have been duly executed.

"For these purposes they shall have power to send for persons,
papers, and records-they shall have authority to pass public
censure, to order impeachment, and to recommend to the legislature
the repealing such laws as shall appear to them to have been
passed contrary to the principles of constitution.

"The said council of censors shall also have power to call a
convention to meet within two years after their setting, if there
appears to them an absolute necessity of amending any article in the
constitution which may be defective--Explaining such as may be
thought not clearly expressed--and of adding such as are necessary
for the preservation of the rights, and happiness of the people.”
These several subjects, and the conduct of the different officers of
government in relation to them have passed in review before us, and
occupied our serious consideration. We deem it but justice to say,
that in general, the various departments and officers of government,
have, during the last septenary, in the exercise of their various
functions, kept within the pale of the constitution; yet, without
intending to cast any odium on any persons, or party, we must
observe, that sundry acts of the legislature of this state, passed at
the session thereof in October, 1812, are violations of the
constitutions of this, and the United States; and that the legislature in
passing them, have not performed their duty as guardians of the
people; but have assumed to themselves and exercised greater
powers than they were entitled to by the constitution. The acts
alluded to are the act entitled "An act directing the deed of Job and
Theoda Wood fo be given in evidence” passed the 20th of Oct
1812--the act entitled "an act to prevent intercourse with the enemies
of this and the U.S. on the northern frontier," passed the 6th of Nov.
1812--and the act entitled "an act suspending civil process against
the persons and property of the officers and soldiers of this state,
while in the service,” passed the 6th of Nov. 1812. These several
acts the council has recommended to the legislature to repeal; the
reasons for such recommendation may be seen at large in our
jourrials.  The council has had the satisfaction to notice, that the two
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last named acts have been accordingly repealed.

Nothing appears from the enquiry we have been able to make,
but that the public taxes have been justly laid and collected in all
parts of the state.

We have also inquired into the expenditure of public monies; and
though we think the legislature have, in many instances, during the
last septenary, by special acts, granted and appropriated
considerable sums incautiously, and to an unnecessary amount; yet
we do not think the abuses have been so flagrant, as to call for any
particular animadversion of this board.

We have, in a former address accompanying the proposed
amendments to the constitution, noted in brief, our reasons for
recommending their adoption by the people. We now add the
following:

It is of much importance that the people should be acquainted
personally with those to whom they commit important official trusts.
The number of officers who are to be chosen by a general vote of
all the freemen, should therefore be diminished as much as may be.
By substituting a senate for the executive council, and having the
members chosen by the freemen of the respective counties, the
candidates will be more immediately known to alt who are to vote for
them. If the amendments are adopted, there will be no offices of the
state government, except the governor, and treasurer, to be chosen
by a general ticket.

There is no principle of government more difficult to provide for,
satisfactorily, than that of fixing the power of appointment to office, in
hands where it will not be liable to abuse. In order to this, it is
necessary to have it confided to persons immediately responsible to
the people. No officer is more so than the governor. He is annually
elected by the whole people, and will of course feel the influence of
every powerful motive to nominate such men to office, as will render
his administration acceptable to the people. In the appeaintment of
county officers, it may be supposed that the senators of each county
will have great influence, and will for that reason, as they will be
deemed in some measure responsible to the people of their
respective counties, be careful to promote the best men to office.

As the officers of government are now chosen by the joint ballot
of the executive council and house of representatives, there is Iittle
or no responsibility to the people. The people as a body, can call
no man to account, (by leaving him out of office,} as they know not
which individual has incurred the blame.

Notwithstanding we think that judges should generally hold their
offices during good behaviour, yet there may be exceptions to this
rule. Judges may by age or imbecility, become incompetent to the
discharge of their official duties, without being liable to impeachment.
We have therefore provided for their removal, by the resolutions of
the two branches of the legisiature, concurred in by two thirds of
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each house.

The legislative in all governments, is the supreme power of the
state; and this alike, whether it be vested in the people themselves,
their representative body, or in the monarch; accordingly in despotic
governments the tyrant always takes care to have his judges
dependent on himself; and by this provision, he necessarily holds the
lives and fortunes of his subjects entirely under his controul. In like
manner those meteors, the republics of ancient times, which
appeared indeed for a little time, and then vanished, made their
judges dependent immediately on the people; thus securing in
themselves the seeds of  their dissolution;-and having no
independent judiciary to withstand the violence of popular factions
and individuals, they soon became a prey to themselves. [t is easy
to perceive, that the principle of dependence wherever it may rest,
will have the same general tendency, which is towards partiality:--And
partiality in the judiciary is of all things the most pernicious; as it
tends to the perversion of justice between individuals, the insecurity
of civil liberty, and ultimately, to the dissolution of the government;
and to the consummation of despotism in the assumption of supreme
power by some aspiring individual. Why do our laws, in conformity
with the dictates of common sense, prohibit persons from judging
between their relatives, and others? Is it not because they are
dependent upon, or feel some bias towards one of the parties? and
is not the principle, the same in many cases, which continually arise
for adjudication in our courts of law and chancery, in their present
dependent situation? They are dependent on the legislature; and of
course on the dominant party, and leading members of that body. If
a person obnoxious to the ruling party, or some powerful individual of
such party, be prosecuted for a supposed offence against the laws of
community, can it be expected that the judges, thus dependent on
such party or individual, can act in this case with that impartiality,
which the laws of God and man require? If not, where is our
security? Suppose a civil action depending between a popular
leader in the prevailing party, and one of the opposite party, or an
obscure member of society, the friendiess widow, or helpless orphan;
can there be that security for an impartial decision, as if no such
dependence existed? Surely this will not be pretended.

We must take human nature, and make constitutions and laws for
its regulation and government, as we find it to be. If the judges hold
their offices during good behaviour, that is, while in the exercise of
their official duties, they conduct with fairness, impartiality, and
faithfulness, will not their motives, even if they are bad men, be on
the side of a correct, and regular discharge of their official duties?
Will they not say, "it is for the want of this only, that we can be
turned out of office? If we are honest and faithful, will not a majority
of the people and of the legislature, justify our conduct, and support
us in office from the violence of party?”
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History and experience teach us, that in all those states where
the judiciary has been by the constitution rendered independent of
the other branches of the government, and even of the people
themselves, civil liberty has been preserved inviolate; and the
decisions in civil causes have inspired the utmost confidence in that
important department of the government. The knowledge of this truth
induced the sages, who framed the constitution of the United States,
as well as the people of all our sister states, except Rhode Island
and Connecticut, to incorporate this important provision into their
respective constitutions.  Accordingly, we find in our sister states,
that the judges enjoy the entire cenfidence of all political parties. So
also t is with the courts of the United States. No one thinks of
enquiring into the political character of the judge by whom he is to
be tried, in order to ascertain the probable result of the controversy
in which he is engaged. Can this be said of our own judicial
proceedings in the court of the highest jurisdiction, in this state?
And if not to what is it to be imputed, but to the dependent situation
of the administrators in that tribunal? It is of great importance not
only that justice should be done, but that the suitors should feel
satisfied, that their trials are impartially conducted.

It will be observed, that by the last article of the proposed
amendments, "it is ordained, that such parts and provisions only, of
the constitution of this state, as established by convention on the gth
of July, 1793, as are altered or superceded by the foregoing
amendments, or are repugnant thereto, shall cease to have
effect."--The consequence is, that not only the several aricles, but
even parts of articles or provisions of that instrument, which are not
contravened by any of the proposed amendments, will stil be in
force.

We now close the important labors assigned to us by the
constitution, in the hope, that our fellow citizens will extend to us the
charity 1o believe, that in the discharge of cur duties, our sole object
has been to promote the happiness of the people, and to secure
their rights;--uninfluenced by any party or local views whatever; being
fully persuaded, that in the establishment of fundamental principles,
the permanent good of the whole community ought and will be
consulted, independent of all party and transient considerations.

By order of the council.
ISAAC TICHENOR, President.

ROBERT TEMPLE, Secretary,

Middlebury, January 24, 1814.

No other business appearing to require the attention of the
Council of Censors, they adjourned without day.
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Results of the 1813 Council of Censors

The 1813 Council of Censors succeeded in convincing the Legislature to
take action on some of its recommendations.

The Council objected to the act preventing intercourse with the enemies
of Vermont and the United States on the northern frontiers on several
grounds. The authority was beyond the power of the Legislature to grant;
only the Congress could regulate commerce with fereign nations. There
were due process and search and seizure problems as well. On November
16, 1813, the Legislature repealed this act. The repealer explained, "That
this repeal shall, in no wise affect such proceedings as have been had under
said act, where the same have been closed;—and provided also, That ail
such prosecutions under the said act as are now pending, shall be
discontinued, and no costs taxed for either party."™

No action was required on the provisions of an act for the raising of a
Volunteer corps in service of United States, "as they have expired, and
ceased to operate.” The Council found that raising a volunteer corps for the
United States was not a matter of state jurisdiction.

The act suspending civil process against the persons and property of the
officers and soldiers of Vermont was alsc marked for repeal by the Council.
In this case the Council argued that it raised the military over the civil
authority and put citizens under the control of officers and soldiers stationed
in Vermont. The Legislature repealed this act on November 15, 1813.° The
repeal was not complete, however, since the repealer provided, "That said
act shall remain in full force and effect, as to the suspending of civil process
founded on contract against the non-commissioned soldiers, belonging to this
state, now in the service of the United States, so long as they shall continue
in such service," In the same vein, the 1813 act explained that "this repeal
shall not operate to take away the defence of those, who are discharged
from service, in actions commenced upon contract, previous to their
discharge.”

The Council's objections to the act directing the deed of Job and Theoda
Wood to be given in evidence, because the Vermont Coenstitution does not
confer on the Legislature the power to decide on rights of individuals, failed
to result in final legislative action to repeal the act. A bill repealing the act
passed the House in 1813, but on November 8, the Governor and Councll,
the Council nonconcurred in passing the bill, for the following reasons:

First, because the evidence exhibited & the facts proved were in the

opinion of the last legislature sufficient reasons for the passing of

said act, and the same reasons still existing do, in the opinion of
this Council, forbid the repeal of said law. Secondly, because, from

a review of the facts in this case, the Council are fully convinced,

that the said act is strictly equitable, and the Council have not been

able to discover wherein said law is unconstitutional.  Thirdly,
because, if the Council [of Censcrs] are incorrect in their views of
the constitutionality of this law, the question is still open for the

®*Laws of 1813, Chapter CXXX, 176. As late as 1845, Jedediah P. Ladd
was still trying to reap damages for tobacco seized and confiscated under
the non-intercourse act of 1813. Vermont House Journal (1845), 304-6.

YLaws of 1813, Chapter ClIl, 145,
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decision of the courts of law."?

The Council made no findings or recommendations on the subject of the
just laying or collection of public taxes.

The Censors concluded that the Legislature had "appropriated consider-
able sums incautiously,” but did not think the abuses so flagrant that action
was necessary. The Council had, during the first day of their session,
planned to investigate funds of the State Bank and the State Prison, but
ultimately made no recommendation on these subjects. The Legislature may,
on its own, have taken action on this score, in an act passed Nevember 18,
1813, which required the officers known as the visitors of the State's Prison
to "make report of their doings, during the year, in which they shall have
served, to, and lodge the same with the secretary of state, to be laid before
the general assembly.””® Another act of 1813 orders the directors of the
Vermont State Bank to burn all the bills of the Bank.™

There is nothing in the Council's address about two other subjects the
Council intended to study. Neither the threat of the military power violating
private rights nor the county’s practices of granting liberties of gaol yards
appears in the address.

After the Council of Censors issued its report, but before the
Constitutional Convention met in 1814, the firm of Walton and Goss of
Montpelier published, "The Constitutionalist, or Amendments of the Consti-
tution proposed by the Council of Censors, supported by the Writings and
Opinions of James Wilson, L.L.D." This pamphlet, whose author was not
identified, compared the Council's proposals with lectures given by Wilson
during the years 1790-92. Wilson was an Associate Justice of the U.S.
Supreme Court, a law professor, and a member of the 1787 Constitutional
Convention that drafted the federal constitution.

The 1814 Constitutional Convention

The members of the 1813 Cenvention were elected on the last Tuesday
of May, 1814. The Convention convened in Montpelier, at the State House,
on the first Thursday of July, 1814. Former Governor Jonas Galusha was
elected Chairman, William Griswold, Secretary. As was customary, the
Convention then adopted rules and heard the presentation of the proposed
amendments and address of the Council of Censors.

Nathaniel Niles of Fairlee then moved that the Convention resolve not to
adopt any of the proposed amendments. The Convention resolved itself into
a committee of the whole and began to debate Niles's motion. It was
ordered to lie on the table. The following day, on motion of Daniel Chipman
of Middlebury, the Convention teck up the first proposal, on the creation of a
Senate. That afternoon, the first proposal was defeated by a vote of 20 to
188. The second through eighth articles of amendment were rejected
summarily, as being related to the first.

“Governor and Council V1, 32.

) *t aws of 1813, Chapter CVIIl, 151-2. The report of the Board of Visitors
is found in Assembly Journal (1814), 41-42, and includes details on the
finances relating to the prison,

YLaws of 1813, Chapter ClV, 152-5.
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The ninth article next came up for consideration. [t related to the term of
office of the Governor and Lieutenant Governor, and was defeated by a vote
of 5 to 195. The tenth through 26th were then turned down without debate
by voice vote. Number 27 fell by a vote of 51 to 156-the closest vote of
them all--and 28 was defeated unanimously. On Saturday, July 9, the
Convention adjourned, having adopted none of the proposals.

The writ of habeas corpus was eventually included in the Vermont
Constitution by an amendment proposed and adopted in 1836.

The Convention Journal was printed by Ebenezer Eaton in Danville,
1814, and was published by order of the Convention.






The 1820-21 Council of Censors

In comparison to the previous Council, the 1820-21 Censors met in a
time of tranquilty and hope. The war had ended and the intense party
factionalism of the previous decades had abated. In 1815 the national
Federalist Party, tainted with suspicion of treason, collapsed; the Vermont
Federalists followed in 1818. One sign of the quieting of parly strife was
that the 1820 gubernatorial contest attracted only 14,080 voters compared to
the 35,752 who had turned out for the 1812 election.

Vermont's population grew 8.3% from 1810 to 1820, reaching a total of
235,981 despite the dislocations caused by the war. Hopes for immediate
prosperity after the war, however, failed to materialize. The harsh weather of
1816-17, the former forever known as the Year without Summer, led to crop
failures while 1819 brought a national financial panic. The number of debt
cases heard right after the war increased and beneath the promise of census
figures was a rise in the number of young people emigrating from the state.

Still it was a time of hope. There was a religious revival and former
party rivals joined together in advancing a variety of reforms. Greater
protections from imprisonment for debt were passed, as were reforms of the
militia and capital punishment laws. Vermont's anti-slavery fervor began to
emerge within the national debate over the extension of slavery. Temper-
ance also began to gain attention as a reform movement, the 1817 legisla-
ture creating a commitiee on the use of ardent spirits. Laws were tightened
restricting the sale of spirits to disorderly persons. There was also increased
interest in providing education for the poor as a way of furthering the
common good. Many of these early reform movements temporarily faltered
but wou~d blossom in the ensuing decades.

Still it was an era of good feelings when the Council of Censors met on
Wednesday, June 7, 1820 at the State House. It adjourned the following
day, after appointing committees, until Meonday, October 16. Again meeting
at the State House, the Censors met until October 27. The third and final
session was held at the State House from March 15 until March 26.

Note on text: The text is from the Vernon town clerk's copy of the 1821
publication of the Journal of the Council of Censors, printed by Ebenezer
Eaton of Danville.






Journal
of the

Council of Censors;

at their sessions
in
June & October, 1820;
and
March, 1821.

The Council of Censors, elected on the last Wednesday of
March, A.D. 1820, agreeably to the provisions of the Constitution of
the State of Vermont, and an act of the General Assembly of said
State,' assembled at the State House in Montpelier, on the first
Wednesday of June, being the 7th day of said month, in the year of
our Lord one thousand eight hundred and twenty, and in the
forty-fourth year of the independence of the United States;--

When the following . named persons appeared, produced
credentials of their election, and took their seats, towit:

The Hon. WILLIAM HUNTER,

CHARLES RICH,

JOEL BROWNSON,

JOSEPH SCOTT,

AUGUSTINE CLARKE, Esquires

ISAAC CUSHMAN &

JOSHUA Y, VAIL .

The members before named constituting a quorum of said
Council, they proceeded to the cheice of a President and Secretary;--

When the ballots being taken, sorted and counted, it appeared
that the Hon. WILLIAM HUNTER was elected President of said
Council, and JOSHUA Y. VAIL, Secretary.

The Secretary then offered the following resolution, which was
read and adopted: '

Resolved, That the Sheriff of the County of Washington be
requested to attend, by himself or Deputy, upon this Council during
their present session.

Mr. CLARKE offered the following resolution, which was read and
adopted:

Resolved, That the Rev. Chester Wright be requested to attend
as Chaplain during the present session of this board.

On motion of Mr. SCOTT, the Council adjourned until eight
o'clock tomorrow morning.

‘Laws of 1819, Chapter XVII, 27-31.
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Thursday, June 8, 1820.

Council met pursuant to adjournment.

WILLIAM NUTTING, Esquire, appeared, produced credentials of
his election as a member of this Council, and took his seat.

Mr. RICH offered the following resclutions which were read,
considered and adopted, towit—

Resolved, That Committees be appointed for the following
objects, viz. to enquire-- _

1st. Whether within the last septenary, the legislative branch of
the government has performed its duty as the guardian of the
people, or whether it has assumed to itself other, or greater powers,
than it is entitled to by the Constitution.

2d. To make the like enquiry as to the executive branch of the
government.

3d. To enquire whether the public taxes have been justly laid
and collected in all parts of the State.

4th. To enquire into the manner in which the public monies have
been expended.

Also--

Resolved, That the members of this Council be instructed to
enquire, whether the laws have been duly executed within the
counties in which they severally reside.

The following members were appointed committees on the
several subjects embraced in the resolution of Mr. RICH.

On the first enquiry-—-Messrs. BROWNSON and VAIL.

On the second--Messrs. RICH and CUSHMAN.

On the third-Messrs. CLARKE and SCOTT.

On the Fourth--Messrs. HUNTER and NUTTING.

Mr. NUTTING offered a resolution for the purpose of raising a
committee to enquire into the expediency of amending certain parts
of the Constitution therein mentioned; which was ordered to lie on
the table.

Mr. RICH offered a resolution for the amendment of another
clause of the constitution therein mentioned--which was ordered to lie
on the table.

The Secretary offered a resolution proposing to alter and award
the sixteenth section of the constitution in the manner expressed
therein;®

Which was likewise ordered to lie on the table.

On motion of Mr. BROWNSON, the Council was then adjourned,
to the Monday next following the second Thursday of October next,
to meet at the State House.

*Section XV| related to the powers of the Goveror and Council to
suspend legislative proposals until the next session of the legislature.
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Adjourned Session.

On the Monday next following the second Thursday of Qctober,
- A.D. 1820, being the sixteenth day of said month, a number of the
members assembled at the State House, agreeably to the
adjournment of the Council, towit:

The Hon. WILLIAM HUNTER and JOSHUA Y. VAIL.

Also--JOHN PHELPS, JOEL PRATT, and AMOS THOMPSON,
Esquires, appeared, presented credentials of their election as
members of this board, and took their seats.

A quorum not being present, the Council adjourned to eleven
o'clock tomorrow morning.

Tuesday, October 17, 1820.

Council met pursuant to adjournment.

Messrs. CUSHMAN, SCOTT and NUTTING appeared and took
their seats.

A quorum being present, the Council proceeded to business.

On motion of Mr. NUTTING,

Resolved, That the Sheriff of Washington County be requested to
attend upon this board, by himself or deputy, during their present
session.

On motion, :

Voted, That the Secretary be requested to furnish one copy of
the laws passed each year for the past septenary.

The resolution offered by Mr. NUTTING at the last session,
relative to proposing amendments to the constitution, was called up,
read and ordered to lie on the table.

The resolution offered by Mr. RICH, at the last session, was also
called up, read and ordered to lie on the table.

The resolution offered by the Secretary at the last session, was
called up, read and ordered to lie on the table.

Mr. PHELPS introduced the following resolution, which was read
and adopted:

Resolved, That this Councl will meet with the two branches of
the Legislature in the Representatives’ room, at the opening of the
House each morning of the present session for the purpose of
attending prayers.

On motion of Mr. PHELPS,

Resolved, That a committee of one be appointed to inform the
Rev. Mr. Leonard, chaplain of the Legislature, of the above
resolution,

Mr. PHELPS was appointed to do that service.

Council adjourned to 2 o'clock, P.M.

Council met pursuant to adjournment.
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ASA ALDIS and JEDEDIAH HYDE, Esquires, appeared, produced
credentials of their election, as members of this Council, and took
their seats.

Mr. BROWNSON also appeared and tock his seat.

Mr. PHELPS introduced the following resolution, which was read
and adopted.

Resolved, That a committee of three members from this board be
raised to draft and report rules for its government, during its
constitutional duties.

Members appointed were, Messrs. ALDIS, PHELPS & PRATT.

Mr. NUTTING called up the resolution offered by him heretofore,
on the subject of proposing amendments to the constitution. Mr.
PHELPS offered an amendment to the same, both of which were
ordered to lie on the table till tomorrow morning.

Messrs. CUSHMAN and ALDIS were added to the committee,
appointed on the 1st enquiry in the resolution offered by Mr. RICH at
the last session.

Mr. THOMPSON was added to the committee on the second
inquiry in the said resolution.

Mr. NUTTING was added to the committee appointed on the third
enquiry in said resolution.

Mr. RICH was added to the committee on the 4th enquiry in said
resolution.

Council adjourned till nine o'clock to-morrow morning.

Wednesday, October 18, 1820

Council met pursuant to adjournment.

The committee, appointed to draft rules for the Council, made the
following report, which was read and accepted, towit:

RULES OF THE COUNCIL OF CENSORS.

First. The Council shall meet every day, Sundays excepted, at nine o'clock,
in the morning, and at two o'clock, afterncon, unless otherwise specially
ordered,
Second. All committees shali be appointed by the President--but such
appointment may, on motien of any member, be overruled by the Council, in
which case, the Council shall, on the nomination of a member, immediately
fill the vacancy. .
Third. The President shall take the chair at the hour to which the Council
stands adjourned, and when a quorum shall have assembled, he shall call to
order and proceed o business.
Fourth. No member shall absent himself from the service of the Council,
unless he have leave of absence, or be unable to attend.
Fifth. The yeas and nays may be taken, and entered upon the Journal on
the call of a member.
Sixth. A motion to adjourn shall be always in order. Motions on resolutions,
and other subjects of deliberation, shall have precedence, as follows, towit:—
1st, to dismiss. 2d, to postpone to a day certain. 3d, to Ke on the table.
4th, to commit--and 5th, to amend.
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ASA ALDIS for committee.

Mr. NUTTING called up the resolution offered by him, and
yesterday laid on the table, with an amendment proposed thereto by
Mr. PHELPS; which amendment was adopted, and the resolution, as
amended, passed, as follows:--

Resolved, That a committee of three be appointed, whose duty it
shall be to enquire and make report, whether it be necessary to call
a convention, for the purpose of amending any article of the
constitution, which may be defective, explaining such as may be
thought not clearly expressed, and of adding such as are necessary,
for the preservation of the rights and happiness of the people.

Messrs. PHELPS, THOMPSON and NUTTING were appointed on
the committee.

Mr. NUTTING offered the following resolution, which was read
and adopted:

Rasolved, That a commmittee of three members of this Council
be appointed to enquire, whether all the provisions of an act, entitled
"An act regulating and governing the militia of this State,” passed
Nov. 10, 1818, are consistent with the Constitution.

Messrs. PHELPS, THOMPSON and NUTTING were appointed.

On maotion of Mr. NUTTING--

Resolved, That an addition of two members be made to the
committee raised on the resolution offered by him on the subject of
amending the Constitution.

Messrs. ALDIS and PRATT appeinted.

Council adjourned.

2 o’clock, P.M.

Council met pursuant to adjournment.

Mr. RICH appeared, and took his seat as a member of this
Council.

Mr. RICH called up the resolution offered by him at the last
session which, being read, as follows:

Resolved, That in case a convention shall be called, it is
expedient to propose such an amendment to the Constitution, as
shall limit the number of Representatives in the General Assembly, to

to be apportioned among the several counties, in propeortion to
the population"--Was referred to the committee raised on the subject
of amending the constitution.

Mr. NUTTING called up the resolution offered by the Secretary,
at the last session, as follows:

Resolved, That it is expedient, so to alter and amend the
sixteenth section of the second chapter of the Constitution, as to
enlarge and define the powers of the Council, and make it a

*Laws of Vermont, 1818, Public Acts, Chapter I, 22-65.
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co-ordinate branch of the Legislature, which was referred to the
same committee.
Council adjourned.

Thursday, October 19, 1820

Council met pursuant to adjournment.

Mr. BROWNSON introduced the following resolution, which was
read and adopted:

Resolved, that a committee of three members of this Council be
appointed to enquire into the subject of granting new trials by the
legislature, and whether the several acts passed by the legisiature for
that purpose, are consistent with the Constitution.*

Messrs. RICH, HYDE and VAIL were appointed.

Council adjourned.

2 o’clock, P.M.

Council met pursuant to adjournment.

Mr. THOMPSON introduced the following resolution, which was
read and adopted.

Resolved, That a committee of three be appointed, to enquire
whether the law passed Nov. 3, 1810, empowering and commanding
the select men in the several towns in this State, on cerain
conditions, to make up a tax of one cent on the dollar, on the polls
and rateable estate for the support of schools has been strictly
complied with.®

Messrs. THOMPSON, SCOTT and CUSHMAN were appointed.

Mr. NUTTING introduced the following resolution, which was read
and adopted:

Resolved, That the committee on the resolution introduced by Mr.
THOMPSON, be instructed to enquire, whether the laws regulating
the rate of interest,® and the law regulating the retailing of spirituous
liquors,” also the laws licensing hawkers and pedlars® have been duly
executed.

‘E.g., "An Act, authorisi